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United States Court of Appeals for the 

District of Columbia j 

1 

a District Court of the United States 

for the District of Columbia 

Civil Action No. 5183 

I 

Catherine Ruppert, Plaintiff 

v. i 

i 

i 

Jerome J. Ruppert, Defendant 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the timejs 
hereinafter mentioned, the following papers we he 
filed and proceedings had, in the above-entitled 
cause, to wit: j 

1 Complaint for Limited Divorce on Grounds of \ 
Cruelty and for Maintenance and Support 

Filed December 18 1939 

In the District Court of the United States 
for the District of Columbia 

i 

Civil Action No. 5183 j 

Catherine Ruppert, 5616 13th St., N. W., Washington, D. C.i 

Plaintiff 

v. | 

Jerome J. Ruppf.rt, 479 N. E. 30th Street, Miami, Florida,; 

Defendant 

1. Plaintiff has been a bona fide resident of the District! 
of Columbia for more than one year preceding the com-! 
meneement of this action. 

2. Defendant is a non-resident of the District of Colum-j 
bia, at the present time residing in the state of Florida, but j 
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the marital domicile of plaintiff and defendant is the Dis¬ 
trict of Columbia. 

3. Plaintiff and defendant were married at Baltimore, 
Maryland, September 1, 1928, by a person qualified to do 
so, and lived together continuously thereafter in the Dis¬ 
trict of Columbia until on or about December 27, 1938, at 
which time in the District of Columbia defendant discon¬ 
tinued living with plaintiff without just cause and has con¬ 
tinuously since lived apart from her. 

4. That during their entire married life together, cover¬ 
ing the period from September 1, 1928 to on or about De¬ 
cember 27,1938, the only portion thereof that the defendant 

supported plaintiff properly was the year 1937 and 
2 the first half of the year 1938. That during most of 
plaintiff’s married life with the defendant she was 
employed, maintained and was the principal support of the 
household. 

5. That the defendant deserted the plaintiff shortly after 
receiving a substantial portion of his share of an estate of 
which he is a beneficiary, and despite the fact that their 
marital domicile is in the District of Columbia, the defen¬ 
dant has instituted a proceeding for a divorce in the Cir¬ 
cuit Court of the lltli Judicial Circuit in and for Dade 
County, Florida. That the defendant instituted the Flor¬ 
ida proceeding in derogation of and with the intent of de¬ 
frauding the plaintiff of her rights under the marital status. 
That a copy of the Order of Publication in said proceeding 
marked Exhibit “A” is attached hereto and plaintiff prays 
that it be read as part hereof. 

6. That the defendant started drinking heavily the latter 
part of the year 1936, and beginning with July 1937 the 
defendant threatened the plaintiff with a revolver on at 
least six different occasions. That on one occasion defen¬ 
dant choked the plaintiff and was freed only by the inter¬ 
vention of her daughter, Norma Ruppert. That plaintiff 
as the result of defendant’s cruel behavior would have 
asked him to leave but was afraid to do so, for fear of 
bodily injury. 

WHEREFORE, plaintiff demands Judgment against the 
defendant for a legal separation from bed and board, ali¬ 
mony pendente lite, permanent alimony, maintenance and 
support, the costs of these proceedings and reasonable 
counsel’s fees. 
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That the defendant be enjoined and restrained from far¬ 
ther prosecuting the divorce proceedings instituted by hjim 
in the Circuit Court of the 11th Judicial Circuit in and for 
Dade County, Florida. 

3 That a rule issue out of this Court, directed!to 

the defendant, requiring him to appear on a day cer¬ 
tain and show cause, if any he has, why he should not fbe 
restrained from further prosecuting the divorce proceed¬ 
ings mentioned herein. j 

CATHERINE RUPPERT i 


ABNER FRANK i 

JAMES SHENOS 

i 

Attorneys for Plaintiff 

District of Columbia, ss : i 

7 l 

Catherine Support, being first duly sworn deposes arid 
says that she has read the foregoing complaint by her sub¬ 
scribed, and that she verily believes the things thereijn 
stated to be true. i 

CATHERINE RUPPERT j 
Subscribed and sworn to before me this 18th day of De¬ 
cember, 1939. I 


PAUL N CHERRY 


(Notarial Seal) 


Notary Public, D. C. j 


4 Exhibit “A” 

Filed December 18 1939 


In the Circuit Court of the lltli Judicial Circuit 
in and for Dade County, Florida 

In Chancery. 

No. 59944 


Order of Publication 5183 j 

Jerome J. Ruppert, Plaintiff, j 

v - i 

Catherine Ruppert, Defendant. 

To: Catherine Ruppert j 

Room 3845 Munitions Building 

c/o Constructing Quartermaster j 

Washington, D. C. 

IT IS ORDERED THAT You file your appearance on j 
January 1st, 1940 to the Bill of Complaint for divorce in j 


l 

I 
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the above entitled cause; otherwise a decree pro confesso 
will be entered against you. The Miami Review & Daily 
Record is designated as the newspaper in which this order 
shall appear once a week for four consecutive weeks. 

This 22nd day of November, A. D. 1939. 

E. B. LEATHERMAN, 

(Circuit Court Seal) Clerk Circuit Court , 

Dade County, Florida 

By R. PI. RICE, JR. 

Deputy Clerk 

CARR & CARR 
Solicitors for Plaintiff 


5 Answer to Complaint for Limited Divorce 

and Maintenance 

Bailed January 20, 1940 

• * * 

For Answer to the Complaint filed against him, defen¬ 
dant states the following:— 

1. He admits the allegations of paragraph 1, and answer¬ 
ing paragraph 2 states he is a permanent resident of the 
State of Florida and that the marital domicile of the parties 
is not the District of Columbia. 

2. Answering paragraph 3 of the Complaint, defendant 
admits the allegations therein, except to say that the parties 
hereto discontinued living together as man and wife on or 
about the date alleged by reason of plaintiff’s desertion of 
defendant. 

3. In answer to paragraph 4, defendant states that at all 
times during the married life of these parties he supported 
plaintiff and her child to the best of his ability, and that 
plaintiff’s employment was from her own choice and not 
from necessity. 

4. Defendant denies the allegations in paragraph 5 of 
the Complaint and states the facts to be that he took up 
his permanent residence in the State of Florida for busi¬ 
ness reasons and that plaintiff refused to live with him in 
the State of Florida and thereby deserted defendant 
through her own fault, and the further fact that these 
parties are no longer man and wife, a court of competent 
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jurisdiction having granted a final decree of absolute di¬ 
vorce to defendant here, after full notice and service ac- 
cording to Florida statutes made and provided, said decree 
being dated and effective January 8th, 1940. That gfter 
said date the former marriage of these parties is f[ully 
dissolved and there is accordingly nothing for the cpurt 
here to decide. The remaining material allegations in- the 
Complaint of plaintiff are denied. 

6 WHEREFORE, the premises considered, defen¬ 

dant prays that the Complaint and prayers of plain¬ 
tiff herein be denied, with costs. ! 


JEROME J. RUPPERT i 

i 

i 

Jerome J. Ruppert, being on oath duly sworn, deppses 
and says that he has read the foregoing Answer by him 
subscribed and knows the contents thereof; that the Mat¬ 
ters and things therein stated are true. 

JEROME J. RUPPERT j 

Subscribed and sworn to before me this 12 day of Jan¬ 
uary, 1940. | 

IDA M. LIBBY j 

(Notarial Seal) Notary Public 

State of Florida at Large. 

\ 

My Commission Expires Nov. 4,1942. 

J. ROBERT ESHER j 

Attorney for defendant. 


7 Motion for Maintenance and Support, Alimony 

and Counsel Fees Pendente Lite ! 

! 

Filed February 9 1940 

l 

* # * 

Now come the plaintiff in the above-entitled cause and 
moves the Court that she be granted maintenance and sup¬ 
port, alimony and counsel fees pendente lite, and for rea¬ 
sons in support thereof states as follows: i 

1. That she is totally without income or resources of any 
kind at the present time. j 




i 
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2. For further reason reference is made to the attached 
Affidavit which it is respectfully requested be read as a 
part hereof. 

ABNER FRANK 
JAMES SHENOS 
Attorneys for Plaintiff 


Affidavit in Support of Motion for Maintenance and Sup¬ 
port, Alimony and Counsel Fees Pendente Lite 

Filed Februarv 9 1940 
•> 

• • # 

This is to certify that I, Catherine Ruppert, plaintiff in 
the herein cause, am at the present time because of ill 
health on leave of absence from my employment without 
pay, and am completely without resources or independent 
means of support; that my normal living expenses amount 
to $150.00 a month; that the defendant as a result of monies 
received from the estate of which he is a beneficiary has 
been able to substantially improve his standard of living; 

while I through circumstances bevond mv control 
8 and defendant’s neglect have had to reduce my stan¬ 
dard of living; that if defendant had respected his 
marital obligations even under normal circumstances mv 
standard of living today would be much improved; that 
during my married life with defendant covering a period 
of ten years with the exception of one year and a half, I 
was employed, maintained and was the principal support 
of the household, and during which time the defendant suf¬ 
fered no physical incapacity that would prevent him from 
supporting me in proper style; that the defendant deserted 
me shortly after receiving a substantial portion of his share 
of an estate being administered bv the American Seeuritv 
and Trust Company as Administrator d. b. n. c. t. a. of the 
estate of John H. Ruppert and as Executor of the will of 
B. Louise Ruppert; that I am informed and believe that 
the defendant’s share of such estate is approximately 
$35,000.00, and that the estate consists mainly of personal 
property of a character that may be easily liquidated and 
distributed; that the defendant after deserting me, despite 
the fact that our marital domicile is the District of Co¬ 
lumbia, went to Florida and obtained a divorce for the 


I 


CATHERINE RUPPERT VS. JEROME J. RUPPERT. j £ 

I 

purpose of defrauding me of my rights under the marital 
status; that I am informed and believe that the divorce 
obtained in Florida has no validity in the District of Co¬ 
lumbia; that I am informed and believe that during the 
entire time in excess of a year that the defendant has (been 
in Florida, that he has been living principally if not en¬ 
tirely on proceeds derived from such estate; that I ani the 
sole support of my daughter Norma, a minor now eighteen 
years of age, who at the time of my marriage to defendant 
was seven years of age, and was given the surname Sup¬ 
port at the request of defendant and considered by 
9 him as his daughter and introduced as such since 
that time. 

CATHERINE RUPPERT! 


Subscribed and sworn to before me this 8th day of Feb¬ 


ruary, 1940. 
(Seal) 


SALLY M. MEENEHAN | 
Notary Public, D. C. i 


10 Answer to Plaintiff’s Motion for Alimony and 
Counsel Fees Pendente Lite 

i 

Filed February 15 1940 | 

I 

• * « | 

For Answer to plaintiff’s motion for pendente lite ali¬ 
mony, maintenance and counsel fees, defendant respect¬ 
fully refers to his affidavit attached hereto and the attached 
certified copy of the transcript of record in case numbered 
Chancery 59944, Circuit Court for Dade County, Florida, 
and particularly the final decree for absolute divorce there¬ 
in, dated and effective January 8, 1940, all of which lie 
prays be read and taken as a part hereof, and respectful}v 
submits that this Court must give full faith and credit to 
the Florida decree. 

J. ROBERT ESHER i 

i 

Attorney for defendant . i 


i 
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Defendant's Affidavit in Response to Motion for Mainte¬ 
nance and Support , Alimony and Counsel Fees Pen¬ 
dente Lite. 

Filed February 15 1940 
* # # 

Jerome J. Ruppert, being on oath duly sworn, deposes 
and says that he has no personal knowledge of the state 
of health of the plaintiff nor of her status at her place of 
employment as to pay or leave without pay, except to say 
that plaintiff is employed as a civil employee at the War 
Department and as such is entitled to both annual and sick 
leave benefits and that she is under no necessity to be on 
a leave without pay status at the present time, because of an 
accumulation of sick and annual leave in her favor. 
11 Affiant states that he is receiving no income what¬ 
soever at the present time from the estates referred 
to by plaintiff, although he admits he is a beneficiary of 
the estates. 

Affiant further states that on, to wit, the 27th day of 
December, 1938, he gave up his residence in the District of 
Columbia and moved to the State of Florida, and there took 
up his permanent abode. This move was made by affiant 
for business reasons and the plaintiff herein was fully ad¬ 
vised by affiant of the reasons and of his intentions to make 
Florida his permanent home. He explained to plaintiff 
various reasons he had for being dissatisfied in the Dis¬ 
trict of Columbia, and his reasons why be thought both of 
them would be better off in another place, away from the 
District. He informed plaintiff he had certain business 
expectations in Florida and that he intended to make Flor¬ 
ida his home. At that time plaintiff could give the defen¬ 
dant no sound valid reason for not going to Florida with 
him, but rather gave defendant mere whimsical excuses 
for not leaving Washington. Among other things she 
stated her own father’s business existence seemed to her 
precarious and her parent’s income uncertain and she felt 
it her duty as a daughter to remain here and assure her 
parents of a home. Defendant expressed his unwillingness 
to support plaintiff’s parents either in the District or in 
Florida, but did insist that plaintiff accompany him to his 
new home, which plaintiff refused to do. 
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Defendant is engaged in business as an innkeeper and 
restaurant owner in Florida, lias two places of business 
there and is at the present time launching on an expansion 
of his business. He is a registered citizen and taxpayer 
in Florida and had provided a suitable home for plaintiff 
and invited her to come to Florida and live with him. 

12 He has no intentions of giving up his residence in 
Florida, he did not go to Florida for the purpose of 

getting a divorce, he persisted in his efforts to have plain¬ 
tiff come to Florida to live with him for many months after 
he first established himself there, and has many refusals 
from her in writing. 

That after numerous refusals, the defendant here insti¬ 
tuted divorce proceedings against plaintiff in the Circuit 
Court of the 11th Judicial Circuit in and for Dade Coilmty, 
Florida, being case entitled Jerome J. Ruppert, Plaintiff, 
versus Catharine Ruppert, Defendant, Chancery j No. 
59944-A. That Catharine Ruppert, plaintiff here, was duly 
served in those proceedings bv publication and mailing of 
copy of summons and complaint, as in such cases provided 
by Florida law and the rule of the Circuit Court. That 
plaintiff here received her copy of the summons and (join- 
plaint and a copy of the order of publication, which <jopy 
she attaches to her Complaint in this case as Exhibit “A”, 
but that notwithstanding such service she failed andi re¬ 
fused to interpose any objections to the Florida suitj or 
defend same in any way. That no fraud was practiced on 
the defendant in the Florida proceedings or on the Circuit 
Court, which Court after full hearing in the premises,! in¬ 
cluding the question of residence and jurisdiction and clue 
deliberation of same, did, on the 8th day of January, l£>40, 
grant to Jerome J. Ruppert a decree of absolute divorce 
from Catharine Ruppert, said decree being effective asj of 
the date of passage. ! 

Affiant states that his former wife had every opportunity 
to avail herself of whatever claim for relief she may have 
deemed desirable while these parties were married, and! to 
avail herself of any defense she may have contemplated 
during the pendency of the Florida proceedings. 

13 That while the Florida proceedings were pending 
the plaintiff here expressed herself as being anxioius 

to be divorced from defendant and of not wanting anv 
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money left to him by his mother and father, and it is only 
since recently retaining counsel in the District of Columbia 
that she now seeks temporary alimony and counsel fees. 

Defendant has remained in Florida since obtaining his 
divorce from plaintiff and intends to so remain, and states 
now that the securing of a divorce was not his reason for 
making Florida his permanent home, but was only inci¬ 
dental to his bona fide residence in the State. 

JEROME J RUPPERT 

Subscribed and sworn to before me this 14 dav of Feb- 
ruarv, 1940. 

IDA M. LIBBY 
(Notarial Seal) Notary Public , 

State of Florida at Large. 

My Commission Expires Nov. 4,1942. 


Transcript From Circuit Court for Dade County , Florida. 

Filed Feb ruarv 15 1940 
•> 

# * * 

Book 527 Page 254 

In the Circuit Court of the 11th Judicial Circuit 
in and for Dade County, Florida. 

In Chancery. 

No. 59944-A 

Jerome J. Ruppert, Plaintiff, 
v. 

Catharine Ruppert, Defendant. 

Final Decree of Divorce 

The above entitled cause coming on for final hearing be¬ 
fore the Court, and it appearing unto the Court that 
14 due and proper service was obtained upon the De¬ 
fendant by publication, and decree pro confesso reg¬ 
ularly entered against said Defendant, Catharine Ruppert, 
for her failure to appear in the above styled cause, and 
the Plaintiff, Jerome J. Ruppert, with his Solicitors, Carr 
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& Carr, and ,J. P. Carlos and William Acker, witnesses, 
on behalf of Plaintiff having appeared before the Cpurt, 
and the Court having heard the testimony submitted on 
behalf of the Plaintiff and it appearing that the Couri has 
jurisdiction of the parties and the subject matter, aiid it 
further appearing that the Plaintiff has sustained thb al¬ 
legations of the Bill of Complaint by competent proof,I and 
that the equities are with the Plaintiff and that said Plain¬ 
tiff is entitled to the relief sought by his Bill of Complaint, 
and the Court being fully advised in the premises and ppon 
consideration thereof, it is thereupon j 

ORDERED, ADJUDGED AND DECREED that jthe 
bonds of matrimony heretofore binding Plaintiff and De¬ 
fendant be and the same are hereby forever dissolved, iind 
the said Jerome J. Ruppert and Catharine Ruppert be £nd 
they are hereby divorced, each from the other, a vincjulo 
matrimonii. j 

DONE AND ORDERED in Chambers in Miami, Dhde 
Countv, Florida this 8tli day of January, A. D. 1940. ! 

*7 v v 7 

ROSS WILLIAMS j 

Circuit Judge. j 

Filed this 8 day of Jan. A. D. 1940 and recorded tlliis 
9 day of Jan. A. D. 1940 in Chancery Order Book 527 pn 
Page 254 I 

E. B. LEATHERMAN, j 

Clerk Circuit Court j 

Bv J. W. KERNS i 

D. C. 


* * m j 

15 Order j 

Filed March 11 1940 

m * * 

Upon consideration of the Complaint and Motion fop 
maintenance and support, alimony and counsel fees peni- 
dente lite, and the motion of defendant to strike plaintiff’s 
additional supplemental affidavit in support thereof, an<jl 
upon consideration of the argument of counsel made there!- 
on and the motion of the Court to advance said cause for 
final hearing, i 


I 

i 

i 

I 


I 




12 


CATHERINE RUPPERT VS. JEROME J. RUPPERT. 


IT IS, by the Court this 11th day of March, 1940, 
ORDERED, that the first two motions be denied, and 
that the date of final hearing of said cause be advanced to 
March 18, 1940. 

F. DICKINSON LETTS 

Justice 

Approved as to form. 

J. ROBERT ESHER 
Attorney for Defendant 


16 Plaintiff’s Brief 

Testimony of Plaintiff 

Filed April 22 1940 

* * • 

Mrs. Ruppert testified that she and the defendant were 
married in Baltimore, Maryland in September, 1928, that 
thev immediately came to the District of Columbia and took 
up their residence with the plaintiff’s parents, Mr. and Mrs. 
John Gorman; that they lived with Mr. and Mrs. Gorman 
for a period of about a year at the end of which time they 
went on a trip to California, the funds for which were pro¬ 
vided by the defendant’s mother; that they stayed in Cali¬ 
fornia for a period of about two to three months during 
which time the defendant was in business with a brother, 
which business was terminated as a result of the brother’s 
wife withdrawing her financial support; that they then re¬ 
turned to the District of Columbia and resumed their resi¬ 
dence with Mr. and Mrs. Gorman for a period of about 
two months; that they then took an apartment by them¬ 
selves which they had to give up after about two months 
as a result of the defendant resigning the position which 
he had obtained with the Prudential Insurance Company, 
for the reason that the work was too hard; that at about 
that time the plaintiff was appointed to a position in the 
Federal Government Field Service which position she had 
held continuously until March 2nd, 1939 at which time she 
was placed on furlough; that during the first year of their 
married life the defendant was employed by an engineering 
company and paid $7.00 a week to Mr. and Mrs. Gorman 
for room and board for himself and wife; that from that 
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period on with the exception of short periods of employ¬ 
ment the defendant was not engaged in any gairiful 

17 occupation until sometime in 1932; that from 1032 
through 1935 the defendant was in the filling station 

and restaurant business in Virginia with the brother frlpin 
California, the capital for which was supplied by the de¬ 
fendant’s mother; from the time the defendant returned 
from California up until July 1937, with the exception iof 
a short period of duty with the United States Army of which 
the defendant is a reserve officer, he never contributed moire 
than on an average of about $25.00 to $30.00 per month to¬ 
ward plaintiff’s support and maintenance of the household; 
that the defendant served a three months tour of dutv at 

i 

Fort Benning, Georgia; and a one year tour of duty from 
the middle of 1937 to the middle of 1*938 at a C.C.C. Camp tn 
Maryland, at which times the defendant paid $100.00 ja 
month toward the support of the plaintiff with the excep¬ 
tion of one month when he paid $150.00; that during the en¬ 
tire time covering a period of approximately 9 to 10 years 
during which plaintiff and defendant lived with Mr. and 
Mrs. Gorman, the arrangement with respect to household 
expenses and rent was that they be shared equally; that 
at any time when either family paid more than one-half o| 
such expenses there was an adjustment made, with the ex4 
ception of those periods when the defendant was unem-j 
ployed when it became necessary for Mr. and Mrs. Gormani 
to bear more than one-half the expenses; that during thej 
period of 1937 to 1938 when the defendant was on duty at j 
the C.C.C. Camp and appeared to pay more than one-lialf i 
the expenses that there was an adjustment with respect to | 
same between the two families; that there were no accom- j 
modations for a wife at the C.C.C. Camp; that the officers j 
lived in a large barracks that had been partitioned off into j 
large rooms. ! 

The plaintiff further testified that almost from the j 

18 time they were married the defendant drank, that j 
from the period of July 1938 when he returned from ! 

service at the C.C.C. Camp that he drank to excess and was i 
constantly under the influence of liquor, that during this j 
period while intoxicated, the defendant struck the plaintiff j 
frequently leaving bruises on her body as a result of which j 
she required medical treatment; that on several occasions, i 
threatened her with a revolver; that on one occasion the 

i 

j 

i 


i 

i 

J 
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defendant threatened her life with a revolver and proceeded 
to choke her and was stopped from doing so by the inter¬ 
vention of her daughter, who found her way into the bed¬ 
room through an entrance from the back porch room, the 
hall door to such bedroom having been locked; that the 
defendant later remarked to the plaintiff that she was lucky 
he was unable to fire the gun. 

Plaintiff further testified that she would have asked de¬ 
fendant to leave her but was afraid to do so for fear of 
bodily injury; that the defendant left her in November of 
1938 and never returned after that except on one occasion 
when he came home late at night in an intoxicated condi¬ 
tion ; that the defendant invited the plaintiff to have dinner 
with him on several occasions after that; on one of which 
occasions the defendant explained as his reason for leaving 
that he was tired of the treatment of his mother-in-law, 
but being asked to explain he cited one occasion on which 
Mrs. Gorman suggested to him that the least he could do 
was to help the plaintiff clean the basement which he had 
dirtied while she had been working all week; that the plain¬ 
tiff stated as her reason for having dinner with the defen¬ 
dant on these occasions that she was afraid of him; that 
finally on about December 27, 1938, the defendant left the 
District of Columbia and went to Florida and never 
19 returned after that; that a couple weeks before he 
left for Florida he discussed with her the question 
of going into business but did not state where; that the 
night before defendant left for Florida he called on the 
plaintiff to say good-bye and to pick up some of his per¬ 
sonal effects, and stated that he was going to Florida on a 
vacation and would be gone about ten days to two weeks; 
that the defendant in conversation prior to his mother’s 
death anticipated his inheritance. 

The plaintiff further testified that in the early part of 
the following year she received about three letters from 
the defendant all of which were of a frivolous nature de¬ 
scribing the good times he was having in Florida; that after 
that but still in the early part of the year she received a 
letter from the defendant in which he mentioned for the 
first time going into business in Florida and stated that she 
could come to Florida if she wanted to; that that was the 
only suggestion that the plaintiff has received from the de¬ 
fendant concerning her coming to Florida; that the plain- 
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tiff replied to the latter letter stating that lie had made! no 
provision for her coining to Florida, that he showed no Evi¬ 
dence of his ability or willingness to support her in Flor¬ 
ida, and that in view of his failure to provide for her prop¬ 
erly in the District of Columbia, she was afraid to give jup 
her position here, and go to Florida where he might tnpat 
her in the same manner and leave her stranded where she 
had no friends or position; that shortly afterwards plaintiff 
sent a number of bills to the defendant in Florida which hjad 
been incurred by them in the District of Columbia ajnd 
which he returned refusing to pay same; that the plaintjiff 
heard nothing from the defendant after that until she re¬ 
ceived notice by mail in the District of Columbia of a Flor¬ 
ida proceeding for divorce instituted by the defejn- 
20 dant against the plaintiff; that such notice required 
that she make her appearance on January 1, 194(3; 
that she immediately consulted her counsel and upon tliejir 
advice did nothing to defend the Florida proceeding; aijid 
furthermore was in no financial position to defend the Flor¬ 
ida proceeding. 

The plaintiff further testified that she was employed by 
the Quartermaster Constructing Corp of the War Depart¬ 
ment in the office connection with a construction .job at Foil 
Myer, Virginia; that because of her health which was ja 
nervous condition brought on by her marriage difficulties 
and the fact that she was advised by her superior ofliceir 
that the job at Fort Myer would he completed the following 
June, she applied for a transfer to Tampa, Florida where 
an air base was being constructed by the United States 
Army; that she feared that if she did not get another job 
before the following June she would find herself without 
employment: and that she was transferred to Tampa, Flor¬ 
ida, in September and after being there about two weekt 
became ill because of the climate and water and returned 
to the District of Columbia upon advice of her pliysiciaiji 
that she needed a rest: that after being in the District of 
Columbia about two weeks she returned to her position at 
Tampa and after being there for another two weeks periocf 
became ill again, was confined to her hotel room for a period 
of eight days and then returned to the Distinct of Columbia! 
where she has been since; that her available leave expired 
March 2nd, 1940 and that she is on furlough from her posi-j 
tion for a period of one year from that date; that beforq 
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plaintiff left for Florida she maintained an apartment with 
her parents where her daughter lived, and which apartment 
she maintained the entire time she was in Florida, and con¬ 
tinues to maintain to the present time; that except 

21 for the month or so that she was employed in Flor¬ 
ida, and the short time she was in California during 

the early part of her married life that she has continuously 
resided in the District of Columbia. 

Plaintiff further testified that in her position as a field 
employee of the Quartermaster Construction Corp that she 
was subject to transfer to any part of the United States; 
that said office handled construction jobs for the United 
States Army, which when completed the entire personnel 
in connection with the job would be sent elsewhere in the 
United States to another job; that her living expenses 
totaled about $150.00 per month; that at the present time 
she is entirelv without income or resources of anv kind; that 
the defendant has contributed nothing to her support since 
he left their home in November of 1938, with the exception 
of $5.00 he gave her a short time before he left for Florida. 

Mrs. Ruppert identified the following documents which 
were introduced in evidence marked respectivelv “Plain¬ 
tiff’s Exhibits 1, 2 and 3:” 

A telegram dated February 29, from Major Simpson, the 
chief of the Tampa office, stating that her available leave 
would expire on March 2nd and that she would be fur¬ 
loughed from her employment as of that date because of her 
ill health, and requested that she forward a leave slip so 
that she might be paid to that date. 

A letter from Major Simpson advising her that she had 
been placed on furlough effective March 2, because of her 
health and stating that formal furlough papers would be 
sent her under separate cover. 

A letter dated March 2 but received in an envelope post¬ 
marked March 13, advising plaintiff she had been fur¬ 
loughed effective March 2nd, and that if a position were 
not available one year from that date she would stand in¬ 
voluntarily dismissed from her employment without preju¬ 
dice. 

22 Testimony of Norma Ruppert 

This witness testified that she was the daughter of the 
plaintiff that she has always been regarded by the defen- 
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dant as Iris daughter and introduced and regarded as jsuch 
up to the time he left; that during the summer of 1938 ifter 
her father returned from the C.C.C. Camp he was ! fre¬ 
quently intoxicated and on several occasions she saw 'him 
strike her mother leaving bruises on her body; that onjonc 
occasion when she came home she heard a rumpus upstairs 
and rushed upstairs but found the hall door to her mother 
and father’s bedroom locked, that she entered their bed¬ 
room through the back porch room door, and found jlier 
father choking her mother; that she pushed him away rind 
took her mother out of the house and afterward returned 
to pick up the gun which had been laying on the dresser and 
hid it; that her father treated her affectionately and With 
consideration up to the time he went to Florida, and t|iat 
she never heard him say that he was going to Floridaj to 
establish a home. j 

Testimony of Mr. John Gorman j 

i 

M r. Gorman testified that he was the father of the plain¬ 
tiff; that after plaintiff and defendant married in 1928 tl^ey 
came to live with him and his wife and lived with them l[or 
about a year, at which time plaintiff and defendant went 
to California returning about three months later; tliat 
plaintiff and defendant resumed living with them for a shcjrt 
time when they took an apartment by themselves wliijih 
they had to give up in a couple of months because of defen¬ 
dant giving up his employment with the Prudential Lijt'c 
Insurance Company; that plaintiff and defendant lived with 
the witness and his wife continuously thereafter until tile 
defendant left his daughter in November of 193$; 
23 that the only time that plaintiff provided for his 
daughter properly was when he was on duty with tlie 
United States Army; that after returning from the C.C.C. 
Camp the summer of 1938, defendant drank excessively anil 
did nothing to secure employment; that although the two 
families were supposed to share equally the expenses of 
the household, Mr. and Mrs. Gorman found it necessary 
frequently to assist the plaintiff and defendant; that Mrs!. 
Gorman has been employed continuously by the United 
States Government to the present time from the date of hisk 
daughter’s marriage and that he has been employed conl 
tinuously during the same time except for short periods ocj 
casioned by the character of his occupation as a plumber j 
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that the morning of the day the defendant left for Florida 
he came to the house where Mr. Gorman was residing* and 
stated that he was going to Florida for a couple of weeks to 
recuperate. 

Testimony of Mr. Detidler 

Mr. Detwiler of the General Accounting Office testified 
that the defendant’s compensation while lie was on active 
duty with the United States Army totaled $336.00 per month 
including an allowance of $80.00 per month for rent for 
wife and dependent; that the defendant listed as his depen¬ 
dents the plaintiff and daughter, Norma Ruppert. 

Testimony of Mr. Fitzgerald of the General Accounting 

Office 

Mr. Fitzgerald testified that for the period of September 
28, 1928 to December 27, 1938 that the defendant’s active 
duty with the United States Army totaled about one year 
and four months. 

24 Testimony of Bruce S. Colton of the American 
Security and Trust Company 

Mr. Colton testified that the present amount of the defen¬ 
dant’s share of the undistributed balance of the estates of 
his parents is $18,656.07, the value of the real estate in¬ 
cluded therein being determined on an assessment basis. 

That in addition thereto the defendant has received the 


following distributions from his parents 

estates: 

December 

5, 1938 

$750.00 

June 

27, 1939 

500.00 

July 

18, 1939 

1500.00 

November 

29, 1939 

507.50 

December 

1, 1939 

4092.50 

March 

16, 1940 

1000.00 

March 

10, 1940 



(33 shares of American Security 
and Trust Company Stock cur¬ 
rently quoted at $250.00 per 
share.) 8250.00 


Total 


$16600.00 
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That lie was contacted by the plaintiff and later by! her 
attorney, Mr. Abner Frank with respect to obtaining pay¬ 
ment of a check which defendant had given plaintiff on! the 
City Bank of Washington, D. 0., and which had been 1 , re¬ 
turned because of insufficient funds; that he expressed!the 
opinion that the defendant would pay the check and cjom- 
municated with him about it and other matters in regarjl to 
the estates about which it was to the defendant’s advantage 
to communicate with the Trust Company; that he failed 
to hear from the defendant despite further correspondence 
and the check was not paid until about a month later ujpon 
filing of suit and attaching before judgment; that all Cor¬ 
respondence was sent to the same address to which ithe 
Trust Company had sent previous correspondence. \ 

l 

Testimony of Edward Seiler of The Bazsuro Engineering 

Company. 
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Mr. Seiler testified that the defendant was elm- 
ployed by his company from September 14, 1928! to 
August 30, 1929 and that his compensation for that period 
was $1643.31, and for the period of September 25, 19361 to 
July 1,1937 and that the total compensation for that period 
was $1194.46. j 


Testimony of Mrs. Lillian K. Mur nan e of the. War 

Department 


Mrs. Murnane testified that the plaintiff applied for 

transfer to the Tampa office; that in the order directing 

the plaintiff to proceed to the Tampa office it was stated 

that the transfer was being made because of the convenience 

and needs of the militarv service and not as an accommodh- 

* 

tion to Mrs. Ruppert; that in a letter dated February 2|S, 
1940, addressed to Captain Johnson of the Tampa offieje, 
Mrs. Ruppert stated that because of reasons beyond her con¬ 
trol she was requesting that she be placed on leave without 
pay; that the term “furlough” as applied to Mrs. Ruppeft 
meant that technically she was an employee of the Federal 
Government for the period of the furlough but without 
compensation, and that at the end of that time if there wais 
not a position available for her she would be dismissed froiii 
the service without prejudice; that the term “dismissed!’ 
was a technical one and implied no reflection on the em¬ 
ployee. i 


i 

! 


i 
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Mrs. Murnane identified the telegram of February 29, 
from Major Simpson, liis letter of March lltli and the fur¬ 
lough papers dated March 2nd, as the documents referred 
to in Mrs. Ruppert’s personnel file. 

Testimony of the Defendant 

The defendant testified that he went to Miami, 

26 Florida, December 27th, 1938 and has lived there con¬ 
tinuously since; that he established his first business 

there September 16, 1939 and his second business about six 
weeks ago; that lie lived in the District of Columbia nearly 
all his life and nearly the entire time of his married life 
until the time he left for Florida; that he was pretty nearly 
always employed while living with the plaintiff; that lie left 
his position with the Bazzuro Engineering Company to go 
to California to go in business with a brother; that after 
being there for about three months he returned to the Dis¬ 
trict of Columbia at the request of the plaintiff because she 
was lonesome and wanted to see her parents; that in 1936 
he was on three months active duty at Fort Bcnning, Geor¬ 
gia, that he invited his wife to accompany him there but 
she did not go for fear that she might lose her position; 
that after returning from Fort Bcnning, he was employed 
for approximately 60 days; that after leaving his employ¬ 
ment with the Prudential Insurance Company, where he was 
a collector on an industrial insurance route, he worked for 
the A. & P. Tea Company as a butcher for about four 
months; that he worked for the Engineering Company from 
September 1936 to July 1937; that he was at the C.C.C. 
Camp in Maryland from July 1937 to June 1938 and that 
he was in business in Virginia for three years from 1932 
to 1935; that the two families shared the expenses of main¬ 
taining the household; that while at the C.C.C. Camp he 
sent his wife $150.00 per month; that he never struck, 
abused or pointed a revolver at the plaintiff. 

The defendant identified a number of checks in three 
series, covering roughly the period that he was on duty at 
the C.C.C. Camp in 1937 and 1938. Some of the checks 
were made payable to the utilities companies to be applied 
to Mrs. Gorman’s account, some were for rent, others were 
for gifts to the daughter, Norma Ruppert, and the 

27 balance were made payable to the plaintiff which 
with the exception of two checks the amounts thereof 

did not exceed $100.00. 
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The defendant testified that he never drank to excesis but 
upon questioning by the Court stated that he would take a 
couple of drinks before dinner and a couple before retiring; 
that drinking while on duty was prohibited and thajt he 
never drank when on duty; that while lie was Commanding 
Officer of the C.C.C. Camp at Maryland in 1938, and in uni¬ 
form that he was arrested and convicted of driving vl’hile 
drunk in the state of Delaware, and his permit revoked 
there and in the District of Columbia; that when he left) the 
C.C.C. Camp he had a balance of $14.00 in the bank and that 
his last months salary had been held up until a property 
survey could be made; that in the month of December 1938 
he discussed with the plaintiff his hope of going into busi¬ 
ness in Florida, that he has contributed nothing to ibis 
wife’s support since he left her in November 1938. 

Argument j 

A. Plaintiff’s Domicile After Separation I 

The most that can be said for the plaintiff having ac¬ 
quired a new domicile is the fact that she applied fof a 
transfer to the Tampa Office. Against that may be citjed 
the following testimony: ! 

That the plaintiff applied for the transfer because she 
had been advised by the officer in charge at Fort Myer, Vir¬ 
ginia, that the job there would be completed the following 
June; that because of her responsibilities she could not af¬ 
ford the risk of being without a job and that a change to the 
climate of Florida might hell) the nervous condition 
28 brought on by her marriage difficulties; that she w^s 
a field employee and as such was subject to transfer 
to any part of the United States; that the Quartermaster 
Construction Corp handled construction jobs for the United 
States Army which when completed, the personnel connected 
with such jobs would be transferred elsewhere in the United 
States if a job was available; that an air base was being 
constructed at Tampa, and that after being there for aboutt 
two weeks the plaintiff became ill and returned to her home 
in the District of Columbia; that after a rest of about tw<j> 
weeks, plaintiff returned to her employment at Tampa fo^* 
another two weeks period when she again had to leave bej 
cause of illness, and after being confined because of thalj 
illness to her hotel room for a period of about eight days 
she returned to her home in the District of Columbia and! 
has been here since; that before she left for Tampa she! 


i 
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maintained an apartment with her parents and where she 
maintained her daughter, which apartment she maintained 
the entire time she was in Tampa, and continues to maintain 
to the present time. 

The evidence shows that the plaintiff except for the short 
time she was in California during the early part of her mar¬ 
ried life and the month or so that she was employed in Flor¬ 
ida has been a life-long resident of the District of Columbia; 
that when she was transferred to Florida it was done prin¬ 
cipally because of the necessities of her employment; that 
on the two occasions that she became ill while employed in 
Florida she returned to the home in the District of Columbia 
which she had been maintaining with her parents, and where 
she maintained her daughter, and which she continues to 
maintain to the present time; that the travel order directing 
the plaintiff to report to Florida stated that she was being 
transferred because of the convenience of the niili- 
20 tarv service and not as an accommodation to her. 

It is significant that the defendant testified that 
the notice of publication of the Florida proceeding was sent 
to plaintiff's last known address; that the address was room 
3845 Munitions Building, Washington, I). C., the plain in¬ 
ference being that since the defendant left the District of 
Columbia in December of 1038, plaintiff had been trans¬ 
ferred from the Washington Office of the Quartermaster 
Construction Corp to a construction project at Fort Myer, 
Virginia, thus indicating the extent to which employees of 
that office are subject to transfer about the United States. 

It is plain that the plaintiff never intended to change her 
permanent residence to Florida: and that she always in¬ 
tended to return to her home in the District of Columbia as 
soon as conditions permitted. If a domicile be once estab¬ 
lished it is presumed to continue until there has been a 
change of residence with the intention of establishing a new 
domicile. Deming v. Ward, 59 App. D. C. 1SS, 190. In 
that case the petitioner a minor was held to be a legal resi¬ 
dent of Ohio despite an absence of three years therefrom, 
upon the showing that his father left Ohio to enter the gov¬ 
ernment service in the District of Columbia. 

B. Cruelty, Desertion and Marital Domicile 

It seems that the questions of cruelty, desertion, and mar¬ 
ital domicile are interwoven. For if the defendant failed 
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to meet his marital obligations in the District of Cohnjnbia, 
lie could not under anv circumstances go elsewhere 1 ! and 
establish a new marital domicile, for in that event he Would 
be the spouse at fault, and the law would not require 

30 that the wife follow him to a new residence. Hadjdock 
v. Haddock, 201 U. S. 562; Davis v. Davis, 38 \Y. L. R. 

765; Jacobi v. Jacobi, 45 App. D. C. 442; Atherton v. Ather¬ 
ton, 181 U. S. 155; Andrews v. Andrews, 188 U. S. 14. i 
It must be borne in mind that the defendant hasj not 
claimed that he provided properly for the plaintiff, but jwith 
the exception of the time when he was on active armvjser- 
vice that he did so to the best of his ability. His salary 
while employed by the Bazzuro Engineering Companyjwas 
about $32.00 per week, hardly enough to support a jwife 
much less a child as well. During the period of 1932 to 1935 
when the defendant was in business in Virginia he even 
then did not claim that he supported the defendant properly. 
The uncontradicted testimony of the plaintiff in that; re¬ 
gard is that defendant contributed on an average of $25.00 
to $30.00 a month toward her support. From the time of 
defendant’s marriage to the time that he left the plaintiff 
covering a period of about 10 years, he was unemployed 
during, roughly, three years of that time, and during which 
he could have contributed nothing to the support of |the 
plaintiff. 

The defendant’s emplovment record as testified to! bv 

* • * j • 

himself and a defense witness is as follows: 

Bazzuro Engineering Company September 14, 

1928 to August 30,1929 1 yeaj*. 

Business in California 3 mouths 

Prudential Insurance Co. 2 months 

Atlantic & Pacific Tea Co. 4 months 

Business in Virginia 1932-1935 3 yea is 

Active duty at Fort Benning 3 monjths 

Employment upon return from latter service 2 monjths 

Bazzuro Engineering Company September 

25, 1936 to July 1,1937 9 months 

31 C. C. C. Camp in Maryland July 1937 to 

June 1938 1 yearj 

Miscellaneous military service 1 month 


Total. 7 vearjs 
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As against the employment record of the defendant the 
testimony is uncontradicted that the plaintiff was employed 
by the Federal Government about a year after her marriage 
and has been continuously so employed to the present time; 
that during the defendant’s period of unemployment the 
plaintiff supported him; that during defendant’s periods 
of employment except while on active duty he supported 
plaintiff to the best of his ability which was not sufficient, 
and plaintiff continued being his principal support even in 
those times. 

Mrs. Murnane identified a letter from plaintiff dated Feb¬ 
ruary 28, 1940, to Captain Johnson of the Tampa office, in 
which she ret [nested that “because of reasons beyond her 
control” that she be placed on leave of absence without pay. 
That letter was introduced in evidence, we suppose, for the 
purpose of affecting plaintiff’s credibility. It is perfectly 
normal procedure for a government employee to make such 
request, when as the evidence shows in this case plaintiffs 
available leave would expire March 2, 1940. The “reasons 
beyond her control” were the reasons stated in previous 
correspondence to Major Simpson, namely her health, and 
she was simply following his instructions in making formal 
application for leave without pay. 

The plaintiff testified that the defendant drank from the 
time they were married: that after returning from the 
C. C. C. Camp in the summer of 1938 he drank to excess and 
was constantly intoxicated; that while in that condi- 
32 tion on a number of occasions he struck her leaving 
bruises on her body making it necessary that she 
have medical attention; that on several occasions defendant 
threatened plaintiff with a revolver; and that on one occa¬ 
sion while in a drunken condition the defendant locked her 
in their bedroom, threatened her with a revolver and pro¬ 
ceeded to choke her and did not stop until the daughter, 
Norma Ruppert, rushed into the room and pushed the de¬ 
fendant away; and that the defendant afterwards re¬ 
marked that she was lucky that he could not discharge the 
revolver. Plaintiff’s testimony in respect to defendant 
striking her, choking her and attempting to take her life 
was corroborated by the daughter Norma. The daughter 
also testified that on the occasion when she found the de¬ 
fendant choking the plaintiff that she gained entrance to 
the bedroom through a back porch entrance, that the hall 
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entrance to the bedroom was locked; that she took th^ gun 
that was laying on a dresser and hid it; and that defendant 
after returning from the C. C. C. Camp in the summer of 
1938 was frequently intoxicated. There was testimony that 
there was a good deal of affection between defendant! and 
the daughter, Norma, and the change from irresponsibility 
to that of constant drinking and physical violence toivard 
the plaintiff was a shocking experience to mother j and 
daughter. The testimony in respect to defendant’s exces¬ 
sive drinking was corroborated by Mr. John Gorman, fa¬ 
ther of the plaintiff, who also testified to the defendant’s 
long periods of unemployment; that he and his wife!fre¬ 
quently found it necessary to assist the plaintiff and defen¬ 
dant; and that Mr. and Mrs. Gorman worked all their jives 
and have never received or needed any assistance from} the 
defendant. 

The plaintiff testified that in November 1938, the defen¬ 
dant came home one night in a drunken condition, 
33 packed some of his things and left their home; that 
after that she dined with him several times and onjone 
such occasion the defendant explained to her that his reason 
for leaving was that he was tired of the treatment of|his 
mother-in-law, but upon being asked to explain he cited 
only one occasion on which Mrs. Gorman suggested to him 
that the least he could do was to help the plaintiff clean itlie 
basement which he had dirtied while plaintiff had bjeen 
working all week; that her reason for having dinner vfith 
him on these occasions was that she was afraid of hjm; 
that the defendant left the District of Columbia on abjout 
December 27th, 1938, went to Florida and has not since 
returned to their home. 

There is considerable question as to whether the defen¬ 
dant after leaving for Florida ever directly invited the 
plaintiff to join him there. The plaintiff testified that 
shortly after the defendant arrived in Florida she received 
about three letters all of which were of a frivolous nature 
describing the good times he was having in Florida: that 
she received a letter after that but still in the early partjof 
the year in which the defendant mentioned that he was 
going into business, and that plaintiff could come to Flor¬ 
ida if she wanted to. Plaintiff testified that she replied jto 
that letter and stated in it that he had made no provision 
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for licr coming to Florida and that he showed no evidence 
of his ability or willingness to support her in Florida, and 
that in view of his failure to provide for her properly in 
the District of Columbia, that she was afraid to give up her 
position here and go to Florida where he might treat her 
in the same manner and leave her stranded where she had 
no friends or position. So far as any invitation to accom¬ 
pany him to Florida there is nothing in the record to indi¬ 
cate that any such invitation was ever made. Plaintiff 
testified that defendant stated the night before he 
34 left for Florida that he was going to Florida on a 
vacation and would be gone about a week or ten days. 
Mr. Gorman testified that the defendant came by the house 
the day he left for Florida and stated that he was going 
to Florida to recuperate and would be gone about two 
weeks. 

The defendant sought to give the impression that the 
reason for his returning from California and the plaintiff’s 
failure to follow him to Florida was her attachment for 
her parents. The plaintiff testified that they returned to 
the District of Columbia after the business in California 
was terminated because of the withdrawal of financial sup¬ 
port by her sister-in-law. And it must be remembered that 
the plaintiff did not hesitate to transfer to Tampa, Florida 
in 1939 when the necessities of her employment required it. 
If she had had more than a normal attachment for her par¬ 
ents she would have clung tenaciously to her position until 
the following June, hoping that something would turn up 
here. 

'What then were the real reasons for the plaintiff not 
seizing the one admitted vague invitation that the defen¬ 
dant made to the plaintiff to come to Florida. There must 
have been some basic underlying cause. Can it be sup¬ 
posed that a wife who has lived with a husband during 10 
years of married life, would refuse to accompany him from 
Washington, 1). C. to Miami, Florida, just when he is about 
to come into an inheritance of .$35,000.00 or more, especially 
after she has been his principal support for most of their 
married life. The answer must be that the plaintiff was 
mortally afraid of the defendant, that she was afraid to be 
alone with him in Miami, Florida, without friends or a po¬ 
sition ; that she had lost all confidence in the defendant’s 
willingness to provide for her. This is borne out bv 
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35 the following* uncontradicted testimony, and tliei tes¬ 
timony of the defendant himself. 

Mr. Colton of the American Security and Trust Company 
testified that the first distribution made to the defendant 
was on December 5,1938, in the amount of $750.00 and jtliat 
the next distribution was made June 27, 1939 in the amount 
of $500.00 In other words in the early part of the yeajr of 
1939 when the defendant purports to have made the invita¬ 
tion to the plaintiff to come to Florida, he had received duly 
$750.00 from the estates. He had had to pay his transpor¬ 
tation to Florida, sustain himself in Florida up to the time 
of writing of said letter, and yet he claims that at that time 
he was in a position to provide a home and support |fhe 
plaintiff in Florida. It is not too much to say that the only 
purpose of the defendant in writing the letter in question 
to the plaintiff was to strengthen his legal position, and to 
be able to say later that he had asked the plaintiff to come 
to Florida. Even before leaving the District of Columbia 
the defendant carefully refrained from informing the plain¬ 
tiff that he had received a distribution. That knowledge 

r-- 

came to her later from other sources. The defendant halv¬ 
ing no other income than what he was receiving from the 
estates, could not possibly have provided for the plaintiff 
and himself with $750.00 to June 27, 1939, a lapse of nearly 
seven months from the time the money was first receivejd. 
It must appear therefore, that the defendant’s lialjf- 
hearted invitation was not made in good faith. 

Defendant testified that before leaving for Florida lie 
discussed with the plaintiff his hopes and plans of goinig 
into business but never mentioned where. Plaintiff further 
testified and was corroborated by Mi*. Gorman that defen¬ 
dant was going to Florida for a short stay and would 

36 be back in about two weeks. Defendant testified thajt 
he bought his first business September 16,1939, eight 

months after arriving in Florida and after he had received 
a total in distributions of $2,750.00. That was several 
months after he had last communicated with the plaintiff!. 
If he had been sincere about wanting the plaintiff to eom0 
to Florida, would he not then have written her, advising 
her of the fact that he had bought a business and was in aj 
better position to provide for her. Rather than any such! 
gesture of that kind he permitted himself to receive a fur-i 
tlier distribution on December 1, 1939 of $4,000.00, and! 


i 

i 
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shortly after that served the plaintiff with notice of publi¬ 
cation of the suit for divorce he had instituted in Florida 
rather than make an effort to demonstrate his willingness 
and ability to support the plaintiff. All that defendant did 
with respect to any distribution that he received from the 
estates was to give her a meager five dollars before leaving 
the District of Columbia. We submit that these observa¬ 
tions conclusivelv negative any contention that the defen- 
dant ever made a sincere invitation, nor did he want the 
plaintiff to come to Florida. 

The defendant testified that he never drank to excess 
yet upon questioning by the Court stated that he would 
take a couple drinks before dinner and a couple before re¬ 
tiring. That we submit according to the average man is not 
moderate drinking. If the defendant testified in a case of 
the nature of this one that he drank that much when it 
bears so vitally on the issues involved, it is not difficult to 
conceive that the probability is such a person indulges in 
alcoholic beverages to a much greater extent. That is con¬ 
firmed by the defendant’s testimony that while driving in 
uniform, presumably while on duty, that he was arrested 
and convicted of driving while drunk and his drivers per¬ 
mit revoked. 

37 It is not difficult to imagine that a person who al¬ 
lows alcohol to get the best of him to that extent on 
such an occasion will do likewise on other occasions, and 
the testimony by his wife and foster daughter that while in 
a drunken condition he abused the wife on several occa¬ 
sions, choked her and threatened her life with a revolver is 
probably true and entitled to the highest credence. 

As indicative of the defendants character and for the 
additional purpose of throwing light on his credibility we 
make the following observations: Early in his married life 
the defendant went to California the money for which was 
furnished by his mother. In 1932 when he went into busi¬ 
ness in Virginia the capital for same was provided by his 
mother. In addition during his married life, the frequent 
times it became necessary, he was content to let his wife 
bear the burden of their support. It seems that depending 
on others and permitting others to do things for him had 
become a behavior pattern with the defendant. For he did 
not leave his wife in November 193S until a short time be- 
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fore lie received his first distribution, and could safely an¬ 
ticipate it. Up to that time lie had never complained about 
liis in-laws, when he seized upon the flimsiest excuse to 
justify his leaving; his only specific complaint being jtliat 
his mother-in-law suggested that he help the plaintiff clean 
the basement which ho had dirtied and after the plaintiffihad 
been working all week. We submit that the defendant Iliad 
been concocting a scheme in his mud to abandon the plaintiff 
at the first opportunity. It will be recalled that the defen¬ 
dant introduced a series of checks in evidence; that alf of 
these checks were drawn and dated in the period in 1J937 
and 1938 when the defendant was on duty at the C. Ci C. 

Camp and a short time later; that with the exception 
38 of one or two checks they were in the amounts testi¬ 
fied to by plaintiff, and that so far as those chelcks 
were concerned an adjustment was later made. Why \jv'as 
the defendant so scrupulous about preserving the checks 
for that period? Is it customary unless the husband has 
an ulterior motive to preserve checks drawn to his wife 
over one such period, and none for the long periods prior 

to that? Oertainlv there must have been some reason for 

* 

his preserving the small checks given to the dauglitjer, 
Norma. What reasons could there have been for preserv¬ 
ing the latter cheeks if the defendant did not have soijne 
ulterior motive in mind ? We submit that the defendant 
was anticipating his inheritance, and planning in his mind 
to get rid of the plaintiff and was preserving the cancelled 
checks as evidence of his support. 

We submit first that there is nothing in the evidence jof 
this case which could possibly justify the defendant leaving 
the District of Columbia and establishing a new marithl 
domicile in Florida. That in order for him to do so he mujst 
have established in this proceeding that the plaintiff is not 
entitled to a limited divorce and the other relief prayed fojr. 
Haddock v. Haddock 201 U. S. 562; Davis v. Davis 38 
L. R. 765. Jacobi v. Jacobi 45 App. D. C. 442. We submit 
that the plaintiff has established by a preponderance of the 
evidence that she is entitled to a limited divorce on tile 
grounds of cruelty In the case of Waltenberg v. Walten- 
berg, 54 Apps. D. 0. 383, 385, our Court of Appeals definds 
cruelty as follows: j 


I 
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“To bring- tlie ease within the statute, it is sufficient if 
the evidence, in the absence of physical violence, establishes 
conduct which creates a state of mind which operating upon 
the physical system produces bodily injury. The 
39 trend of state decisions in this country, touching 
upon the question of cruelty as a ground for divorce 
is concisely stated in 19 Corpus Juris, 44, as follows: 

‘In determining what acts constitute cruelty authorizing 
a divorce, regard must be had, not only to the provisions of 
the statute, but also to the circumstances of each particular 
case, keeping always in view the character and condition of 
the parties, including their social position and refinement; 
and as the habits and dispositions of different married peo¬ 
ple vary so much, it is impossible to lay down any universal 
rule to control the determination of the question. However, 
mere want of congeniality, or incompatibility of temper, 
and the consequent wranglings of the parties, will not jus¬ 
tify a charge of cruelty on the part of either; nor is jeal¬ 
ousy, or overbearing conduct on the part of the husband a 
cause for divorce. The acts, conduct, or causes must be 
grave and weighty. The conduct of one of the parties must 
at least be such as to render cohabitation intolerable to the 
other. And while actual bodily harm or apprehension 
thereof need not be shown, to justify granting a divorce on 
the ground of cruelty, yet there must have been such treat¬ 
ment as to destroy the peace of mind and happiness of the 
injured party, and to endanger the health or utterly defeat 
the legitimate objects of the marriage.” 

In this case there is not only competent evidence of 
physical violence but of such conduct on the part of the de¬ 
fendant which produced in the plaintiff a state of mind of 
constant apprehension of physical violence upon the part 
of the defendant. Life with the defendant had been ren¬ 
dered intolerable and the plaintiff was in such fear of him 
that she was afraid to ask him to leave. The defendant 
failed to provide for the plaintiff properly during their ten 
years of married life, and at the first opportunity he had to 
make amends for his failure to do so, he immediately aban¬ 
doned the plaintiff shortly before receiving the first distri¬ 
bution of his parent’s estates. We submit further that we 
have established by a preponderance of the evidence that 
the defendant deserted the plaintiff and never had the 
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slightest intention of making it possible for lieij* to 
40 come to Florida and establish a home. Furthermore 
that under the evidence of this case the plainjtiff 
would not have been required by law to follow the defen¬ 
dant to Florida, he having made life intolerable for ]ier 
here. ' 

The plaintiff testified and her testimony is uncontra¬ 
dicted that her living expenses amount to about $150.00 ]ber 
month; and that at the present time she is without employ¬ 
ment, resources or income of any kind. In view of that tes¬ 
timony and the fact that the defendant has come into an 
estate of better than $35,000.00, part of which includes r^al 
estate on an assessment basis, and that the defendant lijas 
two businesses in Florida and has been able to substan¬ 
tially improve his standard of living, that the plaintiff jis 
likewise entitled to improve her standard of living aijid 
should be awarded permanent alimony and maintenance in 
an amount of $250.00 per month. j 

With respect to counsel fees it is apparent to the Cou|*t 
that the plaintiff has not been in a position nor is she now 
in a position to pay a fee, that in view of the substantial 
interests involved in this case, and the amount of work per¬ 
formed including searching the Florida and District elf 
Columbia laws, three appearances in Motions Court, thje 
trial of the case, and a dozen or more conferences at oujr 
offices that $1500.00 would be a reasonable counsels fee. 

Respectfully Submitted, 

ABNER FRANK 
JAMES SHEXOS 
Attorneys for Plaintiff 
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Brief for Defendant 
Filed April 22 1940 


There are certain facts in this case that appear to bei 
established and are not questioned by either side, and are! 
as follows: j 

Statement of Facts j 

The marriage occurred on September 1, 1928, and tliej 
parties lived together as man and wife in the District of j 
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Columbia from that time until the latter part of Novem¬ 
ber, 1938, except for a brief sojourn in California in the 
early days of the marriage and except for certain periods 
that the defendant was on active duty as a captain in the 
military service. As a reserve officer in the United States 
Army he had several two-week periods of active duty an¬ 
nually, was on active duty at Ft. Benning, Georgia, from 
February to May, 1936, and was again on active duty from 
July, 19*37 to July 1, 1938 as Officer in Charge at two 
C. C. C. camps on the eastern shore of Maryland. The 
defendant left the District of Columbia on December 27, 
1938 and established himself as a permanent resident in 
business in Florida thereafter. His bona fide residence in 
Florida is not disputed. He left the house where they had 
been living in November, 1938 but he visited her on numer¬ 
ous occasions from that time until December 27th. He 
would usually telephone her at the office to make arrange¬ 
ments to see her in the evenings, and would take her to 
dinner. They went out to dinner together the evening of 
December 26th and had an enjoyable time. She admits he 
offered her and the step-daughter a home in Florida. The 
marital domicile was in the District of Columbia from the 
date of the marriage to December 27, 1938. Suit for abso¬ 
lute divorce was filed by the husband in Florida on No¬ 
vember 22, 1939, plaintiff had actual notice thereof, 
42 she did not defend or appear, and a final decree for 
absolute divorce was granted by the Circuit Court 
in and for Dade County, Florida on January 8, 1940. The 
case on trial was filed in this court on December 18, 1939 
on a charge of desertion, substituted service of process 
was had in Miami and the defendant herein personally ap¬ 
pears to defend. He denies allegations of cruel treatment 
and desertion and sets up as a bar the Florida decree. Fur¬ 
ther undisputed facts are that the plaintiff worked as a 
clerk for the United States Government for many years 
during the marriage and she was classified in a permanent 
grade. She was transferred to Tampa, Florida at her own 
request effective October 3, 1939, and arrived in Florida 
on October 4, 1939. She assumed her duties immediately, 
and thereafter it appears from her official leave records in 
evidence that she applied on February 1, 1940 for leave 
without pay from February 1,1940 to April 15,1940. There 
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also appears a subsequent request for annual leave fi'om 
February 1, 1940 through March 2, 1940, and leave without 
pay from March 2, 1940 to April 15, 1940, which \vas 
granted. Then her employment record shows that the [an¬ 
nual leave period from February 1, 1940 to March 2, 1^40 
was taken and the order granting the leave without payj to 
April, 1940 countermanded and she was placed on furlohgh 
without pay for one year from March 2, 1940. She is car¬ 
ried on the rolls as furloughed without pay from the Tairjpa 
office for one year effective March 2, 1940. She herself 
applied for the original transfer to Florida and for leave 
without pay in Florida from February 1, 1940 to April 15, 
1940. ' ' | 

The plaintiff has a daughter who is the defendant’s step¬ 
daughter and this daughter, the plaintiff’s parents a()d 
the plaintiff and defendant all occupied the same household 
during most of the married life of the parties. It is alteo 
undenied that the defendant has an inheritance bf 
43 between $17,000.00 and $18,000.00 from the estates 
of his mother and father, being administered by tljie 
American Security and Trust Co. j 

Note 

Counsel for the defendant conceives the present actiojn 
in this light, that the marital domicile of these parties is 
at all times vested in some locality and either remained ijn 
the District of Columbia when the husband went to Florida 
or followed the husband to Florida with the wife remaiii- 
ing here, depending on whether plaintiff establishes thalt 
the husband deserted her in the District of Columbia oi* 
whether she should have observed her wifely duties an<jl 
accompanied him to Florida. The second defense tlieort 
is that if the domicile remained in the District of Columbi^ 
when the husband left, it was changed to Florida when shg 
went there to live at her own request, thereby depriving 
this court of jurisdiction to hear this case. Inasmuch as 
the court at the end of the case indicated the closeness of 
the questions of domicile and desertion, counsel will con-, 
fine himself in this brief chiefly to the question of the domi-| 
cile of the plaintiff and the question of desertion, in thej 
order named. j 
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Argument 

I. Counsel feels that the complexity of this question of 
domicile is caused chiefly by the difficulty of proof rather 
than definition and so will stand on two broad, general, 
common-law principles that physical presence coupled with 
an intention to make the place one’s permanent abiding 
place constitutes legal domicile. Fine shades of distinc¬ 
tion and niceties are encountered in attempting to deter¬ 
mine one’s intention as to permanency and since the domi¬ 
cile must be vested some place and cannot remain 
44 suspended, the fact that a person has an intention 
to remain where he is indefinitely, with no fixed pur¬ 
pose of leaving, may be taken as an intention to remain 
permanently. It is a place voluntarily fixed by himself 
as his habitation, not for a mere special or temporary pur¬ 
pose, but with the present intention of making a permanent 
stay, until some unexpected event shall occur to induce him 
to adopt some other permanent home. In re: Garneau, 
127 Fed. 677. In addition, whenever he is absent, he has 
the intention of returning. It is his legal residence, as 
distinguished from his temporary place of abode. A per¬ 
son may change their domicile at will, but he can have but 
one domicile at one time, and when he does change, the 
new domicile ipso facto terminates the old. 

The intention must be from his own choice and be volun¬ 
tary, so that in our case plaintiff’s employment in the Gov¬ 
ernment service must be inquired into to determine the 
voluntary character of her move to Florida. It is taken 
for granted that she could change her domicile anywhere 
regardless of Federal service, if her intention to do so 
exists. In Sweeney vs. District of Columbia, No. 7361 
United States Court of Appeals for the District of Colum¬ 
bia, decided March 11, 1040 the respondent did not deny 
that petitioner’s intention was to return to Massachusetts 
on completing service here, or that it was honest and real. 
The Government sought to hold that Sweenev’s long vears 
of residence here, in light of the indefiniteness of duration 
and the circumstances connected with his periods of em¬ 
ployment, made him domiciled here regardless of his in¬ 
tention. The Court went fully into the consequences in¬ 
volved in accepting respondent’s view that one must be 
considered domiciled in the District by having an intention 
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to remain here during service, which in part was indefinite 
in duration, and respondent’s argument that this in- 

45 tention, rather than petitioner’s admitted intension 
to return to Massachusetts should be controlling. 

The Court in its opinion clearly holds that a Federal em¬ 
ployee, if he chooses, may change his domicile along With 
his work to the District from his State, merely pointing 
out that it must be proven, and so we revert to his inten¬ 
tion and the evidence thereof. j 

Defendant submits that the fact of Government sendee 
alone cannot deprive a person from having any intention 
they wish, so far as domicile is concerned, and that in this 
case plaintiff’s Government employment must be looked 
upon just as private employment. To hold otherwise woiild 
be to say that because she happened to work for the Gov¬ 
ernment and secured the transfer she may form no inten¬ 
tion on the subject and thus be prohibited from changing 
her domicile. If such was the case, what position would 
she be in if she lived in Florida long enough to comply with 
local requirements as to registering to vote. Suppose she 
had lived there the required length of time, applied to the 
Florida poll officials to register for voting purposes aijid 
tendered her poll tax. Would the State of Florida be jujs- 
tified in refusing her her right of franchise because s^ie 
worked for the Federal Government and came down there <jm 
Government work? Could they say that that fact prevented 
her from becoming domiciled in their State? Also, take 
the case of a man and wife both employed in the District 
of Columbia in Government positions. Together they ai[c 
transferred to Kentucky, live there for a while and thein 
transferred again, say to Texas. There the man deserts 
his wife after living with her for a period of time in thgt 
State, both demg Government work. Would she neces¬ 
sarily be forced to return to the District of Columbia fojr 
relief, or would not the State of Texas have jurisdietioij, 
regardless of their Government employment? j 

46 Mrs. Ruppert testified on direct examination that 
she had heard the office here would have a lay-off iJi 

December, and would practically go out of existence iiji 
June (1940). As a result of this uncertainty of employ!- 
mont in the District, she cast about for permanent employ!- 
ment elsewhere. She found it in Tampa, and its permaj- 
uency, coupled with the probable benefits to her healthy 


1 
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appealed to her. She knew she had to work for a living 
and saw her opportunity of making that living in Florida, 
and in addition she wanted to go there for her health. She 
applied for and was transferred to Florida and arrived 
there October 4. It is submitted that this constitutes a 
voluntarv change of residence. She considered the two 
jobs, one here and one in Florida, and the opportunities 
and probability of permanency of each, and her choice was 
Florida. It was her own choice, made of her own free will, 
arrived at after considering the benefits she herself would 
derive by moving to Florida. The benefits she expected 
were permanent in character, and she intended to perma¬ 
nently gain the advantage of the change. On cross-exam¬ 
ination she admitted she would have been contented to stay 
in Florida had the change actually benefited her health. 
She not only expressed her intentions while testifying, but 
more important, her actions up to, at the time of, and im- 
mediatelv after the change elcarlv indicated her intention 
to become domiciled in Florida. She did testify on direct 
examination that she returned to the District for a visit 
during November and went back the latter part of that 
month. It mav be significant that November was the month 
in which her attorneys secured the attachment before judg¬ 
ment against the Trust Company to collect on the $500.00 
check. While her leave status outlined in Major 
47 Simpson’s letter from Tampa to Washington dated 
March 13, 1040 mentions no leave for her in the 
month of November, it may very well be that she came up 
her for that litigation because of her financial interest in 
the matter, but at least by her own statement we know she 
intended to and did return. We also know from Major 
Simpson’s letter that she used all of her annual leave on 
her own application from February 1 to March 2 and had 
applied for leave without ‘until April 15th’. The record 
in this case will show that February was the month in 
which alimony pendente lite was sought. Her application 
for leave without pay clearly indicates that if she were 
permitted to, she would remain away from her duties at 
Tampa, but would return on April 15fh. She was only pre¬ 
vented from doing this by reason of some regulation that 
went into effect January 1, 1940 pertaining to periods of 
absence, and she was placed on the furlough status. Despite 
having established herself in Florida, upon getting notice 
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of the Florida suit she ignored Florida and the suit, re¬ 
sponding to the advice of counsel, and this suit shprtly 
followed. 

In support of defendant’s position that plaintiff’s ( 3011 a 
tide domicile was in Florida defendant respectfully shows 
(1) her selection of Florida as a place offering the perma¬ 
nent work she must have for a living and as a healthful 
place for her to live, (2) her request for the transfer,j (3) 
her actual presence in Florida, (4) her application j for 
leave, showing clearly her intention of returning when (dis¬ 
position of some temporary business permitted, and 1(5) 
her own admission that she would have been contented! to 
remain had Florida been satisfactory from the standpoint 
of health. I 


Certainly, these reasons are in the preponderance, settl¬ 
ing her in Florida on October 4, and consequently 
4S prevent the present suit under Section 61, Chapter 3, 
Title 14 of the Code, and though plaintiff averted 
in her Complaint that she had been a resident of the Dis¬ 
trict for one year before the filing of the suit, it is respect¬ 
fully called to the attention of the Court that the words 
next before were omitted and none other used which woijdd 
signify the meaning and requirement. j 

II. Tier Complaint filed in this cause sets up that defen¬ 
dant deserted her on December 27, 1938, and yet in hier 
testimony she says that she would not have permitted hijm 
to come back to the home to live after he left one Sundav 

1 

late in November. At this time when she was not willing 
to accept him back she was living in the house that he pro¬ 
vided, together with her daughter and her parents. Not¬ 
withstanding her unwillingness to have him back, on De¬ 
cember 15th he paid another month’s rent in advance for 
this house. T T e testified that all during the month of De¬ 
cember he asked her to go to Florida with him and offered 
to provide a home there. He also testified she knew ajl 
about his going to Florida to go in business and she knew 
he would have his inheritance to finance a business and tjo 
provide a home. If he was hasty in leaving the house in 
November he certainly made amends and sought reconj- 
ciliation in December and in letters she admitted on crossi- 
examination he wrote her from Florida. The cases of 
McDonough versus McDonough, 20 App. D. C. 46 and Unj- 
derwood versus Underwood, 50 App. D. C. 323 would seen) 
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to apply to the situation these parties were in in December. 
Under the ruling in the McDonough case the friendly as¬ 
sociation of Mr. & Mrs. Ruppert during December does 
not constitute an estrangement and abandonment contem¬ 
plated by law as ground for divorce. Even her rent and 
other bills were paid and money given to her during De¬ 
cember, and the fact that the defendant did these things 
would seem to substantiate his testimony that he was 

49 trying to get her to go with him and establish a home 
in Florida. The husband’s going to Florida was a 

reasonable thing for a man situated as he was to do. He 
had no steady work here and he was coining into an in¬ 
heritance. With this he could set himself up in business 
in Florida and they would have a home of their own. He 
had visited Miami before and liked it. He had experience 
in the lunch room business and believed there were good 
possibilities for him in that State. His subsequent success 
seems to justify his then appraisal of the situation. She 
knew of his plans and of his inheritance and admits he 
offered to provide her a home, and she could have her 
daughter with her, too. The good faith of his offer was 
not attacked or questioned, when she finally admitted it 
on cross-examination. The only defense she makes to the 
offer is her fear of him, generated she claims by one act 
of physical abuse in over ten years, occurring before the 
separation and prior to their association in December. She 
could not have feared him during that month or she need 
not have been in his company, and she herself says that 
thev had nice friendlv times together. 

To justify her refusal to go to Florida with him we sub¬ 
mit she must prove by a preponderance of the evidence 
that his cruelty toward her was such as the statute con¬ 
templates as grounds sufficient to support a limited decree, 
which interpretation is given in the case of Hitchcock 
versus Hitchcock, 15 App. D. C. 81. No such sufficiency is 
shown here. The conduct of the parties toward each other 
and their association together subsequent to the date of 
the alleged assault in this case were such as to throw grave 
doubts on the commission of the act itself, and are cer¬ 
tainly sufficient to show complete forgiveness and 

50 condonation if the act was in fact committed. It 
does not appear reasonable that that one act, if true, 

could cause her to fear him and apprehend further phvsi- 
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cal abuse when his attitude during all of the years o| the 
marriage had been just the opposite. Defendant contends 
that the plaintiff clearly demonstrated she had no jfear 

whatever of him, and no reasonable basis for fear. 

7 _ I 

Conclusion j 

In conclusion, defendant submits that plaintiff has failed 
to establish that her domicile is in the District of Columbia 
as required for the purpose of this suit, and has failed to 
establish by a preponderance of the evidence such derelic¬ 
tion on the part of the defendant as would entitle her to a 
decree of divorce. j 

WHEREFORE he prays the Court to dismiss the Com¬ 
plaint. I 

Respectfully submitted, 

J. ROBERT ESHER, j 

Attorney for Defendant i 

March 27, 1940. 
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Supplement to Defendant's Brief 
Filed April 22 1940 


The defendant desires to call to the attention of the Court 
the following data and argument, which was inadvertently 
omitted from his original brief, with the hope that the Ooujrt 
will accept the submission of it the way it is intended, th&t 
is. as an assistance to the Court to determine the true situ¬ 
ation between these parties and he expresses his regret for 
the fact that these observations were omitted from the orig¬ 
inal brief but assures the Court it was pure inadvertence, 
with no other significance whatever. ! 

Mrs. Ruppert testified that for the first eight and one- 
half years of their marriage her husband’s attitude toward 
and treatment of her was about like the average personsj. 
She said the amounts he contributed to the support of th^ 
family were not always what she would have had them, but 
admitted he at all times did contribute. At times he wasp 
out of work, but it appears that at such times he did prol 
vide some support, and she never accused him of squan-j 
dering what money he did have. She also testified that. 
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over the period of time during which Be contributed $2S.OO 
to $30.00 a month, their share of the joint living expenses 
of the two families was about $45.00 per month. It would 
appear from all the testimony in the ease and from his 
employment record that there could be no question but 
that he had done the best he could at least up until July, 
1937, when he went to the O. C. C. camp, and no question 
that up until that time certainly no cause for divorce exists. 
He rented the house they all lived in at 445 Newton Street 
and at 5617 2nd Place, and always treated her daughter as 
a father would. Plaintiff complains that his treatment of 
her changed in 1937, and that at camp he commenced 
52 to drink heavily. Whether this is so or not, he held 
an assignment of great responsibility as Captain and 
commander of the camp from July, 1937 to July, 1938 and 
during that time she saw him only on week-ends, and this 
condition continued over the whole year. This limited 
period of association would naturally afford limited oppor¬ 
tunity of observation and should certainly destroy the pro¬ 
bative value of this testimony, as far as excessive drinking 
is concerned. Note, too, that this is the period when his 
real substantial support of the household is shown. From 
August 8, 1937 through December, 1938 the defendant 
showed In* undeniable and uncontradicted evidence that he 
gave his wife for household expenses and for her personal 
use the sum of $1262.23, paid house rent at the rate of 
$70.00 per month totalling $1190.00 and gas, electric and 
phone bills amounting to $125.67, or a total of $2577.90. In 
addition, he gave her daughter spending money of at least 
$44.00 during this period. All of these amounts are shown 
by the defendant’s checks offered in evidence. She was 
satisfied with her husband for all the years before 1937, 
she received this increased support from him commencing 
in 1937. they visited each other back and forth nearly every 
week up to July, 1938, and now she says his attitude 
toward her and her daughter had changed in 1937, and she 
complains that change. 

Respectfully submitted this 28th day of March, 1940, and 
prayed to be read and taken as a part of defendant’s orig¬ 
inal brief. 

J ROBERT ESHER, 

Attorney for Defendant 
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53 Memorandum Opinion j 

Filed April 22 1940 i 

i 

# # #| 

i 

I think that the plaintiff is entitled to the relief sought. 

BAILEY I 


54 Motion for New Trial j 

Filed May S 1940 

# * • ! 

Comes now the defendant, Jerome J. Ruppert, by his (at¬ 
torney, J. Robert Esher, and moves the Court to grant a 
new trial in this suil and further, if such is granted, for 
leave of Court to amend his Answer to the plaintiff’s Coim- 
plaint to include therein a denial of the validity of this 
marriage and a prayer for its annulment, and for reasons 
states: i 

(1) The finding is contrary to the evidence. 

(2) The finding is contrary to law. j 

(3) That since the trial of this case new evidence lujis 

been discovered by defendant disclosing that plaintiff per¬ 
petrated a fraud on the Circuit Court for Westmoreland 
County, Virginia in February, 1928 to induce said Court tjo 
grant a final decree for absolute divorce purporting to dis¬ 
solve her marriage to Kirke Kibler, and that said Couijt 
acted on her fraud and signed such a decree which is of 
no legal effect insofar as the dissolution of said marriage 
is concerned and that the plaintiff herein is the lawful wife 
of the said Kirke Kibler and not of defendant. Plaintiff 
was not a legal resident of the State of Virginia sufficient 
to comply with the Virginia statute for divorce purposes) 
and her fraud on the Virginia court consisted of knowingly 
and falsely giving testimony under oath that she had her! 
legal and actual bona fide residence in and was domiciled! 
in the State of Virginia, while as a matter of truth and fact! 
she was not. j 

(4) And for such other reasons as may appear. \ 

J. ROBERT ESHER 
Attorney for Defendant 


i 
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55 In the Circuit Court of the County of 

Westmoreland, 17 rginia. 

In Chancery 

Catherine Kibler, Plaintiff, 
vs. 

Kirke Kibler. Defendant . 

To Honorable Joseph W. Chinn, Judge of the said 
Court: 

Your complainant, Catherine Kibler, respectfully shows 
to your Honor 

1. That she is now, and has been for more than one year 
next proceeding the institution of this suit, an actual, bona- 
fide resident of and domiciled in the State of Virginia. 

2. That she is now, and was at the time of and prior to 
the institution of this suit, an actual bonafide resident of 
and domiciled in the County of Westmoreland. 

3. That heretofore, to wit, on the bill day of August, 1921, 
your complainant and the defendant were legally married 
in the City of Baltimore, in the State of Maryland. 

4. That more than three years next proceeding the insti¬ 
tution of this suit, to wit, on or about the 5th day of Sep¬ 
tember. 1924, the defendant, Kirke Kibler, wilfully deserted 
and abandoned your complainant, and has since that time 
continuously deserted and abandoned her. That your com¬ 
plainant did nothing to provoke the said desertion, but was 
at all times a true and faithful wife, and after the said 
desertion sought to induce the defendant, her husband, to 
return to her and live with her again. 

That the said defendant is not a resident of the State 
of Virginia, and his last address known to your complain¬ 
ant is 90b K Street, X. W„ Washington, D. C. 

Your complainant, therefore, being without rem- 

56 edv save in a court of chancerv, nravs that the said 
defendant, Kirke Kibler be made party defendant 

to this suit, and that lie be required to answer this bill, an 
answer under oath being waived: that an order of publica¬ 
tion be awarded your complainant against the said defen¬ 
dant, and that it be published, posted and mailed as the 
law directs; that vour complainant be granted a divorce a 
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i 

vinculo matrimonii, and that she be granted all such other, 
further and general relief as the nature of her case jmay 
require; and she will ever y pray &e. j 

(Signed) CATHERINE KIBLER 

By (Signed) THOMAS L. HUNTER p. q. 


Filed May 8 1940 i 

i 

Affidavit for Order of Publication. | 

In the Circuit Court of the County of Westmoreland j 

Virginia. \ 

Catherine Ivibler, Plaintiff , j 

i 

V. 

Kirke Ivibler, Defendant. i 

This day Catherine Ivibler personally appeared befcjre 
me, George O. Tayloe, a commissioner in chancery for t|ie 
(Circuit Court of the County of King George, at my office 
in King George County, and being duly sworn made oajth 
that Kirke Kibier, defendant in the said suit is not a resi¬ 
dent of the State of Virginia and that his last known po^t 
office address is 906 K Street, N. W., Washington, D. C. I 
Given under my hand this 9th day of December, 1927. j 

(Signed) GEORGE 0. TAYLOE! 

Commissioner in Chancery \ 


7)7 Filed May 8 1940 j 

In the Circuit Court of the County of Westmoreland, ! 

Virginia. ! 

February 27th, 1928 1 

* 7 i 

Catherine Ivibler, Plaintiff , j 

i 

v. i 

Kirke Ivibler, Defendant. j 

i 

1 

Decree. | 

i 

i 

The order of publication awarded the complainant against i 
the defendant having been duly issued, published, posted j 
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and mailed, as the law directs, and more than fifteen days 
having- elapsed since the maturity thereof, and the defen¬ 
dant having failed to appear, plead, demur or answer, this 
cause is set for hearing as to him, and came on this day to 
be heard upon the complainant’s bill, duly filed and matured 
at rules, upon the depositions of witnesses, and was argued 
by counsel: 

Whereupon it appearing to the court from the evidence, 
independently of the admissions of either party, by plead¬ 
ing or otherwise, that the said Catherine Kibler, complain¬ 
ant, is now and has been for more than one year next pre¬ 
ceding the institution of this suit, an actual bonafide resi¬ 
dent of and domiciled in the State of Virginia, that she is 
now and was at the time of and prior to the institution of 
this suit an actual bonafide resident of and domiciled in the 
county of Westmoreland; that the said plaintiff and defen¬ 
dant were heretofor- legally married in Baltimore, Mary¬ 
land on the 6th day of August, 1920, that the said Kirke 
Kibler, defendant, has for more than three years next pre¬ 
ceding the institution of this suit wilfullv deserted and 
abandoned the said Catherine Kibler, plaintiff, and does 
now continue to desert and abandon her, doth adjudge or¬ 
der and decree that the said plaintiff be and she is hereby 
granted a divorce a vinculo matrimonii from the defendant, 
and that the bonds of matrimony heretofore solemnized be¬ 
tween them be and they are hereby dissolved and annulled. 

But neither plaintiff nor defendant shall marry again 
58 within six months from date of this decree. And 
there appearing nothing further to be done in this 
cause it is ordered to be stricken from the docket. 

A Copv-Teste: 

(s) ALBERT STUART 
Clerk Circuit Court Westmoreland 
Comity , State of Virginia 


59 Affidavit of Jerome J. Ruppert 

Filed Mav 8 1940 
* 

* * # 

I, Jerome J. Ruppert, being on oath duly sworn, depose 
and say that I am the defendant in the above-captioned suit 
wherein I am sued as the husband of the plaintiff. On, to- 
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wit, September 1,1928 I went through a marriage eereijnony 
with Catherine Kibler, nee Gorman, at Baltimore, Mary¬ 
land, and immediately thereafter took up our home at! Apt 
31, 918 M Street, N. W., Washington, D. C. This was the 
apartment of plaintiff’s parents and plaintiff lived there 
uninterruptedly and continuously all during the days ofj our 
courtship and until she and I left long after our marriage 
to go to California. We first met about June 1, 1927 jand 
soon started to keep steady company. When the subject 
of marriage came up plaintiff informed me she was already 
married but that she was then getting a divorce in the State 
of Virginia. The only thing 1 ever knew about plaintiff's 
divorce in Virginia was what she told me and also 1 hhve 
seen and have in my possession a copy of a decree of (di¬ 
vorce, purporting to dissolve the bonds of matrimony pjre- 
viouslv existing between Catherine Kibler and Kirke Kjib- 
ler. A copy of this decree is attached hereto. 1 at all times 
accepted this decree in good faith and never questioned it lor 
the validity of our marriage until the trial of this case.j 
During this trial, the plaintiff testified she was born jin 
Washington and lived here all of her life, and that the onlv 
time she has been absent from Washington was a short trip 
to California with the defendant and also some time re¬ 
cently in Florida. Upon a study of the stenographic tran¬ 
script of the testimony given at this trial, I find that plain¬ 
tiff claims a life long residence in the District df 
GO Columbia and this recalled to my mind the divorce 
decree she obtained in Virginia in February, 1928. 
Investigation of the Virginia case shows that on, to-wit, thp 
20th day of February 1928 the plaintiff in this case, Catlij- 
erine Ruppert, testified before a Commissioner in chancer^ 
for the Circuit Court of the Countv of King George, in betf 
divorce case entitled Catherine Kibler versus Kirke Kiln 
ler previouslv filed in chaneerv in the Circuit Court of the! 
County of Westmoreland, Virginia, the Honorable Joseph! 
W. Chinn, Judge of said Court presiding, in a deposition! 
taken before said Commissioner which constituted her tes-j 
timony in said case, that on the lOtli day of July, 1926 she; 
moved from Washington to Arlington, Virginia and there ! 
lived until the 6th day of August, 1927 when she moved to j 
Colonial Beach, Virginia, where she lived until February 
20, 1928, with the occupation of housekeeper. The said 
Catherine Ruppert and Catherine Kibler are one and the 
same person. 
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Plaintiff’s testimony on direct examination in this case 
is as follows: 

“Bv Mr. Frank: 

•> 

Q. Mrs. Ruppert, up to tlie time that you were transferrd 
to Tampa, how long did you live in Washington? A. I 
have lived in Washington all mv life. I was born here.” 

‘‘Q. And except for your trip to California, the time you 
spent in Florida has been the only time that you have been 
absent from Washington; is that correct? A. That is cor¬ 
rect—outside of a few times 1 may have gone on vaca¬ 
tions.” 


61 Her testimony in the aforesaid deposition given in 

her Virginia trial, establishing her residence in the 
State of Virginia in order to comply with the Virginia law 
for divorce purposes, is as follows: 

‘‘lq. What is your residence and occupation ? A. I live 
at Colonial Beach, Virginia, and I am a housekeeper.” 

‘‘2(i. How long have you been an actual bonafide resident 
of and domiciled in the State of Virginia and in the Countv 
of Westmoreland? A. I have been an actual, bonafide resi¬ 
dent of and domiciled in the State of Virginia since July 
l()th, 1926 when 1 moved from Washington to Arlington 
County, Virginia. I lived in Arlington County, near the 
city limits of Alexandria till the 6th of August, 1927 when 
I moved to Colonial Beach where 1 have lived since.” 


As hereinbefore stated, defendant discovered this infor¬ 
mation pertaining to this case only after plaintiff had tes¬ 
tified at this trial. Defendant is informed and believes that 
Sec. 5105 of the Code of Virginia requires that in order to 
qualify as a matter of jurisdiction for a divorce in the State 
of Virginia, plaintiff must have been domiciled in and an 
actual bonafide resident of the State of Virginia for at least 
one year preceding the action. Upon further investigation 
defendant has discovered that the plaintiff was not a resi¬ 
dent of or domiciled in the State of Virginia during the time 
she testified that she was, and was not a legal resident of or 
domiciled in the State of Virginia the required time neces¬ 
sary in order to support a decree of divorce, and that her 
testimony given in the aforementioned deposition 
62 was a fraud and a deception practiced by her on the 
aforesaid Virginia Court, that it was jurisdictional, 
and without which the court would not have signed said de¬ 


cree. Plaintiff was an actual and a legal resident of the 
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District of Columbia during the whole period of timej she 
falsely and fraudulently testified before the Commissioner 
in Chancery she was actually living in Virginia. That in 
the Virginia proceedings plaintiff procured the testiniony 
of one Warner Moon to corroborate her own testinionj* as 
to her Virginia residence and affiant has ascertained jand 
now states that the said Warner Moon was at that time 
associated with the defendant in the Virginia case, Kiirke 
Kibler, in the illicit liquor business, and that the testimony 
of the plaintff and of Warner Moon as to plaintiff’s resi¬ 
dence and domicile in Virginia was perjured testimony, 
procured by plaintiff to assist her in perpetrating the fi*4ud 
on the Virginia court in order to induce the Court to sigh a 
decree in her favor and that the testimony of both Catherine 
Kibler and Warner Moon in the aforesaid Virginia case 
pertaining to the Virginia residence of Catherine Kibler 
was known by Catherine Kibler to be false and fraudulent. 
That because of her failure to meet the requirements of the 
Virginia statutes as to a period of residence of at least ope 
year in the State, preceding the action the Court had ho 
jurisdiction and assumed jurisdiction only by reason of the 
fraud of plaintiff. j 

There is attached hereto and prayed to be read and taken 
as a part hereof the records obtained by me from West¬ 
moreland County, Virginia, consisting of a copy of the orig¬ 
inal petition in the case of Catherine Kibler versus Kirke 
Kibler, a copy of the order of publication therein and |a 
copy of the final decree, showing the attempted difc- 
G3 solution of that marriage prior to the performance 
of my marriage ceremony with plaintiff. 

JEROME J. RUPPERT ! 

I 

Subscribed and sworn to before me this 8 dav of May. 
1940. 

CARL C. MILLS 
Notary Public, D. C. 

My Commission Expires Aug. 31, 1944 i 

(Notarial Seal) j 
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64 Affidavit of Rather Jackson 

Filed May 8 1940 

# * # 

I, Ruther Jackson, being on oath duly sworn, depose and 
say that I am employed as janitor at an apartment house 
located at 918 M Street, X. \\\, Washington, D. C. and have 
been so employed for about eighteen years. My living- 
quarters are in the basement of the building and in addition 
to my other duties as janitor I operate the elevator. This 
elevator has one car. 

1 remember Mr. John Gorman and his family, who occu¬ 
pied Apt. 31 of 918 M Street, from May 1, 1*927 through 
November, 1933. Apt. 31 contained four rooms, reception 
hall, kitchen and bath and Mr. Gorman’s family, consisting 
at first of his wife, daughter Catherine and grand-daughter, 
all lived there together. The daughter Catherine lived at 
918 M Street, the entire period of time the Gorman's occu¬ 
pied Apt. 31, commencing in May, 1927, until after her mar¬ 
riage. I got to know her pretty well by taking her up and 
down in the elevator. From May, 1927 until long after she 
married Mr. Ruppert, she spent nearly all of her time at 
91S M Street, and I know she lived here in the District of 
Columbia from May, 1927 until after marriage to Mr. Rup- 
pert, occupying her father’s apartment, #31, 918 M Street, 
every night as near as I can remember. If she ever was 
awav from the District during that time it could onlv have 
been for a night or so. I remember quite well when she 
married Mr. Ruppert in the late summer of the year 1928, 
because after that lie came to live there too. T sav defi- 
nitely and without any doubt that Mrs. Catherine Ruppert 
lived continuously at 91S M Street, X. AY., District of Co¬ 
lumbia from the time her parents moved in in May, 

65 1927 until her marriage to Mr. Ruppert in 1928 and 
for some time thereafter. 

RUTHER JACKSON. 


Subscribed and sworn to before me this 8 dav of Maw 
1940. 


CARL C. MILLS 
Notary Public , D. C. 


My Commission Expires Aug. 31, 1944 

(Notarial Seal) 
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Affidavit of Joseph Bell 
Filed May 8 1940 


Joseph Bell, being on oath duly sworn, deposes and says 
that he is well acquainted with Catherine Ruppert, the 
plaintiff in this case and lias visited her at her home Ion 
numerous occasions. He first met her in the month of Oc¬ 
tober, 1927, when she resided with her parents at 918 jM 
Street, X. \Y., Washington, D. C. She lived there contigu¬ 
ously up to the time of her marriage to the defendant. Affi¬ 
ant states positively and without any doubt that the plain¬ 
tiff never lived in Virginia or any place else from the tiipe 
lie met plaintiff in October, 1927 to some time after her mar¬ 
riage in September, 1028. 


JOSEPH BELL j 

i 

Subscribed and sworn to before me this 8 dav of Majv, 
1940. ' I 

STEPHEN TITIIY, JR. j 

Notary Public , J). C. i 

(Notarial Seal) j 

My Commission expires Oct. 14, 1943. j 


67 Affidavit of Ellen Jones 

Filed May 8 1940 


# # m 

I, Ellen Jones, being on oath duly sworn, depose and say 
that 1 am the widow of William R. Jones, and that before 
my marriage 1 was Ellen Howe. I am acquainted with the 
plaintiff in this case, Catherine Ruppert, having met heir 
in the early part of the month of July, 1927. At that tinni 
the plaintiff’s name was Catherine Kibler and she lived at 
number 918 M Street, N. W., in the District of Columbia,! 
in apartment thirty-one. Commencing with the time wet 
first met, Catherine and 1 and Mr. .lones and Mr. Ruppert! 
used to go out on dates together and we, Catherine and I,j 
became quite friendly. I know of my own personal knowl-i 
edge that the only home Catherine had and the only place! 
she resided was 918 M Street, in the District of Columbia. 1 ! 


i 
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She always treated that place and referred to it in her con¬ 
versations as her home. 

ELLEN JONES 

Subscribed and sworn to before me this 8 dav of Mav, 
1940. 

PEARLE P. CRAMER 
Notary Public, D. C. 

(Notarial Seal) 


68 Answer to Defendant's Motion for New Trial 

Filed May 15 1940 

# # # 

For answer to Defendant’s motion for new trial, the 
plaintiff respectfully states: 

1. The finding is not contrary to the evidence. 

2. The finding is not contrary to law. 

3. That the so-called new evidence claimed to have been 
discovered by the defendant since the trial of this case, was 
known to the defendant at the time the Virginia divorce was 
obtained; that the defendant encouraged the plaintiff to 
obtain the Virginia divorce and was kept fully informed as 
to every step taken. 

4. And for such other reasons as may appear at the hear¬ 
ing hereof. 

ABNER FRANK 
JAME SHENOS 
Attorneys for Plaintiff. 


69 Affidavit of Catherine Ruppert 

Filed May 15 1940 

# # # 

I, Catherine Ruppert, being on oath duly sworn, depose 
and say that I am the plaintiff in the above captioned suit, 
in which a finding for plaintiff was entered on April 22, 
1940. That T met the defendant during the month of Sep¬ 
tember 1926; shortly after which time the defendant pro¬ 
posed marriage despite the fact he knew I was married; 
that the defendant immediately began urging and encour¬ 
aging me to obtain a divorce so that we could be married 
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i 

without too much delay, and offered to obtain the necessary 
funds from his mother; that almost as soon as the subject 
of divorce was suggested it was decided, and the defendant 
urged and encouraged that I obtain a Virginia divorce. j 
That finally the Virginia suit was instituted on Decem¬ 
ber 9, 1027, and a decree entered February 27, 192S, dis¬ 
solving the marriage, which provided that neither pajrty 
shall marry again within six months; that the decree stated 
also “that the said Catherine Kibler, complainant, is now 
and has been for more than one year next preceding the 
institution of this suit, an actual bonafidc resident of ajnd 
domiciled in the State of Virginia, that she is now and wias 
at the time of and prior to the institution of this suit ian 
actual bonafide resident of and domiciled in the county of 
Westmoreland”; that the defendant after reading the de¬ 
cree and acquainting himself fully with its contents took 
it with the plaintiff to Father Connolly of the Immaculate 
Conception Parish, who advised us that dispensation 
would have to be obtained from Baltimore before we could 
marry; that we succeeded in obtaining dispensation and 
almost six months to the day from the time the Vi;r- 
70 ginia decree was rendered we were married at the 
Cathedral in Baltimore. | 

That the defendant has had full knowledge of every as¬ 
pect of the Virginia proceeding, dating from the time it whs 
first planned to obtain a Virginia divorce; and any state¬ 
ment now made to the contrary is a deliberate fabrication, 
and in fu the ranee of the defendant’s desperate scheme tio 
deprive me of my just rights after nearly twelve years of 
married life. j 

That T have in my possession the envelope in which thb 
notice of the Florida proceeding was received; that it was 
postmarked December 1, at Washington, D. C., and bears 
the forwarding address of 5616-13tli Street, N. W., Washj- 
ington, D. C., where it was received by me. 

CATHERINE RUPPERT | 

i 

Subscribed and sworn to before me this loth dav of Mayi 
1940. | 

THERESE M. TAXGORA j 

Notary Public , D. C. j 

My Commission Expires January 31, 1941. 

(Notarial Seal) 
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71 Affidavit of John and Lina Gorman 

Filed May 15 1940 
# # * 

We, John Gorman and Lina Gorman, being on oath duly 
sworn, depose and say, that we are the parents of the plain¬ 
tiff in the above captioned suit. That our daughter began 
keeping company with the defendant in the Fall of 1926, 
and after that came to our home frequently, and discussed 
with us his plans for marrying her after obtaining a divorce 
in the state of Virginia. That he urged her to obtain the 
divorce as quickly as possible and was impatient with the 
delay. That the subject of obtaining a Virginia divorce 
was a common topic of conversation when the defendant 
visited our home, up to the time it was actually obtained. 
That from the time in the Fall of 1926 that the defendant 
first came to our home, he kept steady company with our 
daughter up to the time she was divorced in Virginia, and 
up to the time they were married, after which the defen¬ 
dant came to our home to live, and continued to live with 
us for a period of about ten years. 

JOHN GORMAN 
LINA GORMAN. 


Subscribed and sworn to before me this 15th dav of May, 
1940. 


THERESE M. TANGORA 
(Notarial Seal) Notary Public, I). C. 

My Commission Expires January 31, 1941. 


72 Affidavit of Marguerite Ilirscli 

Filed May 15 1940 

# # 

I, Marguerite Hirseh, now a resident of Philadelphia, 
Pennsylvania, being on oath duly sworn, depose and say 
that I am acquainted with the plaintiff and defendant in 
the above entitled suit. That I introduced Mrs. Ruppert 
to the defendant sometime in the month of September, 
1926: and that shortly afterward they announced their in¬ 
tention of marrying as soon as Mrs. Ruppert, whose name 
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was then .Kibler, was able to obtain a divorce; that I >vas 
a close personal friend of Mr. and Mrs. Ruppert and they 
discussed freely and frequently in my presence, up utitil 
June 1027 when I left 'Washington, their plan to obtaiiji a 
Virginia divorce; and that the defendant urged Mrs. Riip- 
pert to obtain her divorce as soon as possible so they coihld 
be married. 

MARGUERITE HIRSCII. j 


Subscribed and sworn to before me this 14th dav of Mhy, 
1040. * f 

HUGH F. QUINN 

(Notarial Seal) Notary Public j 

My Commission Expires April 25, 10^3 
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Affidavit of RutJi Dayhoff 
Filed Mav 15 1040 


* * # i 

I, Ruth Dayhoff, being on oath duly sworn, depose and 
say that 1 am acquainted with the plaintiff and defendant 
in the above captioned suit. That I know of my own per¬ 
sonal knowledge that the defendant knew the plaintiff prior 
to the year 1027, and am able to place the time because my 
son was born in January 1027, and plaintiff and defendant 
had been keeping company for some time prior to that! 
That 1 was friendly with the plaintiff and defendant durj 
ing their courtship, and heard the defendant say that asi 
soon as Mrs. Ruppert obtained a divorce in Virginia that! 
they would be married. That after the divorce was ob¬ 
tained plaintiff and defendant were married in Baltimore, 
and I was Mrs. Ruppert’s bridesmaid. 

RUTH DAYHOFF 


Subscribed and sworn to before me this 14th day of May, 
1040. 


WILLIAM T. SORRELL 


(Notarial Seal) 


Notary Public 


I 


I 
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74 Reply Affidavit of Jerome J. Ruppert 

Filed Mav 22 1940 

w 

m m m 

Jerome J. Ruppert, being on oath duly sworn, deposes 
and says in reply to plaintiff's affidavits submitted herein, 
as follows: My first meeting with the plaintiff in this ease 
was on or about June 1, 1927, at which time we started to 
keep steady company with each other. Prior to that time 
I had never called on her and did not know her, and have 
no recollection whatever of meeting her in the year 1926. 
Regardless of the time of first meeting, 1 heard only so 
much of her personal history as she choose to disclose, and 
was never particularly interested in the details of her mar¬ 
riage with or separation from Kirke Kiblcr. 1 do know 
Catherine told me lie was a bootlegger and his partner was 
Warner Moon. 

Plaintiff disclosed to me that she and Kirke Kibler were 
getting a divorce in Virginia and she told me they had 
separated a long time before we met. I proposed marriage 
to her and when she obtained the Virginia divorce decree 
I took it to the Rev. Father Connelly to ask his advice on 
the contemplated marriage. Since the divorce had been 
obtained and I had in my possession the physical evidence 
of it in the form of the decree sealed bv the Virginia Court 
the legal aspect of it did not enter my mind. The invalidity 
of the Virginia decree and the complete fraud committed 
in the Virginia proceedings presented itself to me for the 
first time when the plaintiff testified as to her residence in 
this case and the full realization of residence and domicile 
requirements came to me. On the contrary I presumed it 
was all right by the fact that the Court had granted it, 
otherwise I would have taken it to a lawyer instead of a 
priest. 

75 At the time the divorce was pending and the de¬ 
cree rendered, I did not participate in any way in 

any phase of the Virginia proceedings, I never accom¬ 
panied her to Virginia for this purpose, took no part in 
the proceedings, had no knowledge of the residence require¬ 
ments of the State of Virginia, or whether Catherine Kib¬ 
ler had ever been domiciled in Virgania and knew nothing 
whatever about the res- of their marriage. Catherine 
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merely informed me she had been to an attorney in Wash¬ 
ington and another in Virginia and she subsequently ipre¬ 
sented me with a Virginia decree appearing good oiji its 
face and told me we were free to marry, and it was tjhen, 
during the necessary six months wait recited in the decree, 
that I obtained ecclesiastic rather than legal advice, i 

JEROME J. RUPPERT j 

Subscribed and sworn to before me this 17th dav of 3jlav, 
1940. 

OREX E. MORTON 

(Notarial Seal) Notary Public. State of i 

Florida at Large j 

i 

My Commission Expires Apr. 1, 1941 


■ ■ 

i 

76 Memorandum Opinion \ 

Filed May 24 1940 | 

# $< # 

The motion for a new trial and for leave to file j an 
amended answer and counterclaim will be sustained, j 

BAILEY, i 

•/- i 

_ I 

I 

i 

77 Amended Answer to Complaint 
(On ground of marriage void ab initio) 

Filed Mav 29 1940 

* i 

* * # | 

! 

For further and amended answer to the Complaint hejre- 
ui, defendant respectfully shows to the Court: 

I. Plaintiff and defendant herein went through a cere¬ 
mony of marriage with each other at Baltimore, Marvlajnd 
on September 1, 192S. Plaintiff had been previously mar¬ 
ried to one Kirke Kibler and she had informed defendant 
this marriage had been dissolved by divorce and that s^ie 
had a legal right to marry the defendant and that thejre 
were no impediments to such a marriage, and this was Ac¬ 
cepted by defendant in good faith. 


I 
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II. Plaintiff was not divorced from Kirke Kibler on Sep¬ 
tember 1, 1028, nor lias she been at any other time so di¬ 
vorced, and she is now and was on September 1, 1028 and 
has been since that date the legal wife of Kirke Kibler. 

III. On, to-wit, the 0th day of December, 1027 plaintiff 
herein instituted a proceeding for an absolute divorce from 
Kirke Kibler in the Circuit Court of Westmoreland County, 
Virginia, representing to that Court in that proceeding in 
which she appeared as plaintiff that she was then, and had 
been for more than one year next preceding the institution 
of her suit, an actual, bonafide resident of and domiciled 
in the State of Virginia. That she was then an actual bona 
fide resident of and domiciled in the County of Westmore¬ 
land. She made oath on said date that the defendant in 
that case was a non-resident of Virginia and obtained an 
order of publication therein. 

IV. The law of Virginia required a period of residence 
of one year in the State preceding the filing of a complaint, 

in order to give Virginia jurisdiction to grant an 
78 absolute divorce, the requirement being that plaintiff 
be an actual bona fide resident of and domiciled in 
the State. Plaintiff gave oath in the Virginia suit that she 
was an actual bona fide resident of and domiciled in Vir¬ 


ginia from July 10, 1926 to February 20, 1928; that from 
July 10, 1926 to August 6, 1927 she was an actual bona fide 
resident of Arlington County, Virginia, and that from Au¬ 
gust 6, 1927 to the date she testified, which was February 
20, 1928, she was an actual bonafide resident of and dom¬ 
iciled in Westmoreland County, Virginia; that she was em¬ 
ployed as a housekeeper in Westmoreland County. 

V. Plaintiff's allegations and testimony in the Virginia 
case were false as to her residence in the State, the testi¬ 
mony of her corroborating witness procured bv her was 
false, that the said testimony of herself and witness was 
known by plaintiff to be false and to be perjury, that plain¬ 
tiff was never an actual, bonafide resident of or domiciled 
in the State of Virginia, she was not entitled to a Virginia 
divorce in that Virginia had no jurisdiction of plaintiff, 
defendant or marital res, and her testimony as above re¬ 
lated was given by plaintiff to commit a fraud on the said 
Court in Virginia, and it did in fact accomplish its fraudu¬ 
lent purpose, in that the said Court on, to-wit, the 27th day 
of February, 1928 decreed an absolute divorce, when with- 
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out the false, fraudulent and deceitful evidence of plaintiff 
as to her residence the Honorable Court would not ! have 
signed such decree. | 

VI. Defendant here states that plaintiff is still the lawful 
wife of Kirke Kibler and is not his wife, and that the 
claimed marriage in this case is a nullity and is vo^d ab 
initio. j 

Wherefore, the premises considered, defendant 
prays: j 

79 I. That the alleged marriage between plaintiff and 
defendant herein be held a nullity and void ab iijitio. 

II. That this suit be dismissed, with costs. 

III. And for such other and further relief as the Court 

mav deem proper. i 

J. ROBERT ESHER j 

Attorney for Defendant I 

j 

_ I 

80 Motion for Alimony Pendente Lite, Counsel Pf.es, 

Appointment of Sequestrator, and Restraining 
Order i 

Filed Mav 29 1940 i 

- i 

# * # i 

i 

Comes now the plaintiff, Catherine Ruppert, by her!at¬ 
torneys, Abner Frank and James Slienos, and moves jthe 
Court to grant to the plaintiff alimony pendente lite, coun¬ 
sel fees, to appoint a sequestrator to take possession of!all 
the defendant’s property to be found in the District of Co¬ 
lumbia and hold same subject to the orders of the Coqrt, 
and to enjoin the defendant from accepting further cjis- 
tribution of his share of the estate being administered bv 
the American Security and Trust Company, and for rea¬ 
sons states: ■ 

1. That since this case was filed, December 18, 1989, tihe 

plaintiff has not received relief of any kind, has been unem¬ 
ployed since March 2,1940, and today being without incoijne 
or resources of any kind, finds herself in desperate cir¬ 
cumstances. | 

2. The Counsel herein for the plaintiff, although thpy 
have made three appearances in Motions Court, have be<jm 
through one trial in which the finding was for the plaintiff, 
and in connection with which had to search the laws arid 


i 
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decisions of the State of Florida and the District of Colum¬ 
bia, and have had at least two dozen conferences with the 
plaintiff and witnesses in the ease, have been paid nothing 
in the way of a fee. 

The defendant is a non-resident, and the property he 
has in the District of Columbia consists of a share of an 
estate being distributed by the American Security and 
Trust Company, and unless a sequestrator thereof is ap¬ 
pointed, and the defendant enjoined from accepting further 
distribution thereof, any relief granted by the Court will be 
futile. 

4. And for such other reasons that may appear at 
81 the hearing hereof. 

ABNER FRANK 
JAMES SHENOS 
Attorneys for Plaintiff 


Affidavit in Support of Motion for Alimony Pendente Lite, 
Counsel Fees, and Appointment of Sequestrator , and 
Rest raining Order 

Filed May 29 1940 

# * # 

This is to certify that T. Catherine Ruppert, plaintiff in 
the herein case am at the present time unemployed and 
completely without resources or independent means of sup¬ 
port; that my normal living expenses amount to $150.00 a 
month, and that 1 have had to borrow heavily in order to 
sustain myself; that the defendant as a result of monies 
received from the estate of which he is a beneficiary, has 
been able to substantially increase his standard of living; 
while I, through circumstances bevond mv control and de- 
fendant’s neglect, have had to reduce mine: that during my 
married life with defendant, covering a period of 10 years, 
with the exception of one year and a half, I was employed, 
maintained and was the principal support of the household, 
and during which time the defendant suffered no physical 
incapacity that would prevent him from supporting me in 
a proper manner. 

That the defendant deserted me shortly after receiving 
a substantial portion of his share of an estate being admin- 
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istored by the American Security and Trust Company as 
Administrator d.b.n.c.t.a of the estate of John II. !Rup- 
pert and as Executor of the will of B. Louise Ruppert;! that 
I am informed and believe that the defendant’s share of 
such estate is approximately $40,000.00, abouti half 
S2 of which has been distributed to him and the balance 
of which is now in the course of distribution; tljiat I 
am informed and believe that part of the real estate of jsuch 
estate has been sold at a price that will add about $5,0(j)0.00 
to the defendant’s share thereof; that the defendant after 
deserting; me, desnite the fact that our marital domicile is 
the District of Columbia, went to Florida and obtained a 
divorce for the purpose of defrauding me of my rights 
under the marital status; that I am informed and belSieve 
that the divorce obtained in Florida has no validity inj the 
District of Columbia; that T am informed and believe jthat 
during the entire time in excess of a vear that the defendant 
has been in Florida, that he has been living principally if 
not entirely on proceeds derived from such estate; thgt 1 
am the sole support of my daughter Norma, a minor now 
eighteen vears of age, who at the time of mv marriage to 
defendant was seven years of age, and was given the Sur¬ 
name Ruppert at the request of defendant and considered 
by him as his daughter and introduced as such since tjhat 
time. 

CATHERINE RUPPERT i 
Subscribed and sworn to before me this 28th day of Mlav, 
1940. * ! ' 


THERESE M. TANGORA j 
(Seal) Notary Public, I). C. j 

My Commission Expires January 31, 1941. 


83 Answer to Motion for Alimony Pendente Lite, 

Etc. 

Filed May 31 1940 

# * # 


For answer to plaintiff’s Motion for Alimony Pendenjte 
Lite, Counsel fees, Appointment of Sequestrator, and Re¬ 
straining Order filed herein on the 29th day of May, 194o, 
defendant, by and through his attorney, states as followjs: 


1 
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1. He incorporates in this Answer his Answer and 
Amended Answer to the Original Complaint and all of the 
pleadings herein, together with his affidavit herein filed in 
response to plaintiff’s previous motion of like nature, 
which was denied, and the testimony of record to date, and 
asks that the complete record be taken at this time as a 
part hereof. He has no knowledge of plaintiff’s present 
financial circumstances. 

2. Answering paragraph 2 of the plaintiff’s motion, de¬ 
fendant states to the Court that (a) the three appearances 
of counsel in Motion’s Court complained of were occasioned 
by motions conceived, prepared, and brought by counsel, 
which the Court held to be unfounded or unwarranted and 
on which relief was accordingly denied; (b) counsel have 
been through one trial resulting in a finding for plaintiff, 
as suggested, but subsequent thereto the finding was va¬ 
cated in the face of an undenied charge of fraud and nullity. 

3. Injunctive relief is not prayed for in this case, either 
in the Complaint or any subsequent pleadings. No allow¬ 
ances have been made in this case and consequently no 
avoidance of collection has been attempted. There is no 
statutory right to sequester herein. 

4. And for such other reasons as may appear. 

J. ROBERT ESHER 
Attorney for Defendant 


84 Filed Nov 23 1927 

In the Supreme Court of the District of 
Columbia 

Holding an Equity Court 
Equity No. 47691 

Catherine B. Kibler, 918 M Street, N. W., Plaintiff, 

v. 

Kirk G. Kibler, Defendant, and Hester Carr, 

Co-Respondent. 

Bill of Complaint For Absolute Divorce 
The bill of complaint of Catherine B. Kibler respectfully 
shows to the Court as follows: 
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1. That slie is a citizen of the United States and a (resi¬ 
dent of the District of Columbia, and has been such (resi¬ 
dent for more than three years last past. 

2. That the defendant, Kirk G. Kibler, is likewise a (citi¬ 
zen of the United States and a resident of the District of 
Columbia, and is sued herein in his own right and asjtlie 
husband of the plaintiff. 

3. That the co-respondent, Hester Carr, is, so plaintiff is 

informed and believes, also a citizen of the United States 
and a resident of the District of Columbia. i 

4. That heretofore, to-wit, August 6, 1921, plaintiff jjmd 
defendant were lawfully married in Baltimore, Maryland, 
by a minister of the gospel duly authorized to perform (the 
rites of matrimony. 

f). That of this union, one child, Norma K., now five vejjtrs 
old, was born. I 

6. That following the marriage of plaintiff and defendant, 

they returned to the District of Columbia and tojok 
85 up their residence here as husband and wife. Thjat 
although plaintiff has at all times demeaned herself 
as an affectionate and considerate wife, yet the defendant, 
Kirk G. Kibler, has, notwithstanding the same, disregarded 
the vows of his marriage, has oft-times treated plaintiff 
with cruelty, and on, to-wit, September 5, 1925, without 
cause or excuse, did wilfully desert and abandon plaintiff, 
which desertion and abandonment has continued without in¬ 
terruption until the present time. 

7. That the defendant, Kirk G. Kibler, has, for a long pe¬ 
riod of time, improperly associated with the co-responden!t 
herein, has taken her to places of amusement, has devoted 
his time and attentions to her, to the neglect of the plaintiff 
and her child, and has flaunted his association with the cor¬ 
respondent before plaintiff, all of which has caused plaintiff 
to become distressed and ill, mentally and physically. 

8. Plaintiff avers that in the early part of September,; 
1925, she met the defendant, Kirk G. Kibler, and the co-j 
respondent, Hester Carr, in the defendant’s automobile at! 
9th and G Streets, Northwest, in the nighttime; that plain-! 
tiff on this occasion advised and informed the co-respon-j 
dent, Hester Carr, that the defendant was a married man;', 
that thereupon said co-respondent promised plaint iff she I 
would give us associating with defendant, and stated thati 
her association with defendant had been upon the basis of I 


i 
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his representation that he was unmarried; that defendant 
then and there resented the act of plaintiff in speaking to 
him and to the co-respondent, and upbraided and abused 
plaintiff and thereafter never returned home. That plain¬ 
tiff and defendant were occupying premises 722 Taylor 
Street, Northwest, at the time of the desertion of plaintiff 
by defendant, as aforesaid. 

86 9. Plaintiff avers that the defendant, Kirk G. Kib- 
ler, and the co-respondent, Hester Carr, committed 

adultery with each other at premises 904—K Street, North¬ 
west, Washington, District of Columbia, on, to-wit, Octo¬ 
ber 5,1925; that since September, 1925, the defendant, Kirk 
G. Kibler and the co-respondent, Hester Carr, have con¬ 
stantly associated with each other and have made pleasure 
trips together to nearby resorts. 

10. Plaintiff avers that in February or March of 1927, de¬ 
fendant moved to premises 906— K Street, Northwest, from 
the apartment which he had formerly occupied at 904—K 
Street, Northwest; that the co-respondent, Hester Carr, 
has visited the defendant on occasions too numerous to men¬ 
tion in his apartment at both of the aforementioned ad¬ 
dresses. 

11. Upon information and belief, plaintiff avers that the 
defendant, Kirk G. Kibler, and the co-respondent, Hester 
Carr, committed the act and offense of adultery with each 
other at premises 906—K Street, Northwest, Washington, 
District of Columbia, on, to-wit, October 22, 1927. 

12. Upon information and belief, plaintiff avers that the 
defendant, Kirk G. Kibler, and the co-respondent, Hester 
Carr, committed the act and offense of adultery with each 
other on, to-wit, October 24, October 26, and October 29, 
1927, at premises 906—K Street, Northwest, Washington, 
District of Columbia. 

13. Plaintiff further avers that the defendant, Kirk G. 
Kibler, and the co-respondent, Hester Carr, have committed 
divers and sundry other acts of adultery with each other in 
Washington, District of Columbia, and in the State of 
Maryland, between September, 1925, and November 1,1927, 
but the exact dates and places of said acts of adultery are 

at present unknown to plaintiff. 

87 14. That plaintiff is at the present time unem¬ 
ployed, having been unable to procure a position, and 

is in great need of an allowance from the defendant for the 
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support of herself and the minor daughter of the paifties 
hereto; that plaintiff lias heretofore been able, for short! pe¬ 
riods of time, to obtain employment and has thus aided in 
her own support, but she is now without employment and 
without funds with which to provide the necessaries of (life 
for herself and the minor daughter of the parties hereto; 
that the defendant has no visible means of support, but 
maintains an automobile for his own convenience and; is, 
so plaintiff is informed and believes and accordingly av^rs, 
engaged in the business of unlawfully selling intoxicatjing 
liquor, which vocation has apparently heretofore well sup¬ 
plied the defendant with the necessaries of life, has enabled 
him to live in comfort and even in luxury, but during all this 
time defendant has refused to adequately provide for the 
support of plaintiff and the minor daughter of the partjies 
hereto; that plaintiff has no specific information relative 
to the income which defendant derives from the business! of 
dealing in intoxicating liquor, but, from information which 
she has been able to obtain, the defendant is in receipt;of 
at least $100.00 per week from this enterprise; that plain¬ 
tiff is without property of any nature and, until she is afyle 
to procure employment, is absolutely dependent upon what¬ 
ever allowance this Honorable Court may see fit to ma^e 
for her support and maintenance and for the support aijid 
maintenance of the minor daughter of the parties lieretb; 
that plaintiff has the custody of the minor daughter of the 
parties hereto: that plaintiff is, in all respects, a fit aiid 
proper person to have the custody of said daughter aiid 
desires that the Court award the custody of said daughter 
to her. j 

88 15. That all of the foregoing acts of adultery were 

committed by the defendant, Kirk G. Kibler, and tile 
co-respondent, Hester Carr, without the consent, privity, 
procurement or connivance of the plaintiff, and since learn¬ 
ing of the same, she has not cohabited with the defendant 

as husband and wife, voluntarily or otherwise. ! 

' m * # m 

Wherefore, the premises considered, plaintiff prays as 
follows: 

1. That the United States Writ of Subpoena issue out of 
this Court directed to the defendants and each of them, reC 
quiring them to appear herein and answer the exigencies 
of this bill. i 


I 

I 
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2. That all necessary rules may from time to time issue. 

3. That plaintiff may be awarded alimony pendente lil<‘ 
for the support of herself and the minor daughter of the 
parties hereto, together with the custody of said daughter, 
counsel fees and costs. 

4. That upon a final hearing of this cause, plaintiff be 
awarded a decree of absolute divorce against the defendant, 
on account of the grounds herein set forth, together with 
permanent alimony, the permanent custody of the minor 
daughter of the parties hereto, counsel fees and costs. 

5. And for such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

CATHERINE B. KIBLER 

Plaintiff. 

RAYMOND NEUDECKER 
AYM. C. ASHFORD 

Attorneys for Plaintiff 

89 District of Columbia, ss: 

Catherine B. Kibler, being first duly sworn, according 
to law, deposes and says; that she has read the foregoing 
bill by her subscribed and knows the contents therein; that 
the matters and things contained therein as of her personal 
knowledge are true, and those based on information and 
belief she believes to be true. 

CATHERINE B. KIBLER 

Plaintiff 

Subscribed and sworn to before me this 17th day of No¬ 
vember, A. D., 1927. 

BRUCE L. CASTEEL 

Notary Public , D. C. 


(Seal) 
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90 Filed Nov 23 1927 j 

In the Supreme Court of the District of Columbia i 
Holding an Equity Court j 

Equity No. 47,691 j 

Catherine B. Kibler. 918 M St., N. W., Plaintiff , j 

vs. | 

i 

Kirk G. Kibler, Defendant, j 

and 

i 

Hester Carr, Co-Respondent. j 

Motion for Alimony Pendente Lite, Custody of Child , Et\c. 

Comes now the plaintiff, Catherine B. Kibler, by her at¬ 
torneys, Raymond Neudecker and William C. Ashford, arid 
moves the Court to award the custody of the minor daughter 
of the parties hereto to the plaintiff, and to require the de¬ 
fendant to pay alimony pendente lite to plaintiff, counsel 
fees and costs. j 

RAYMOND NEUDECKEH 
WM. C. ASHFORD J 
Attorneys for Plaintiff | 


91 Filed Dec 8-1927 j 

In the Supreme Court of the District of Columbia i 
Holding an Equity Court j 

Equity No. 47,691 j 

Catherine B. Kibler, Plaintiff , j 

vs. j 

Kirk G. Kibler f.t al., Defendants. | 

• • • • • 
Order Dismissing Bill 

On motion of the plaintiff, Catherine B. Kibler, by her 
attorney, Raymond Neudecker, Esquire, it is by the Court 
this 8th day of December, A. I)., 1927, j 

Ordered that the bill of complaint filed herein by the j 
above-named plaintiff, be, and the same is, hereby dismissed j 
and discontinued. ! 

i 

By the Court: ! 

A. A. HOEHLING 

Justice 

i 

i 

i 


i 
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92 Order Dismissing Complaint for Limited Divorce 

Filed June 11 1940 


This cause coming on to be heard, at a re-trial previously 
granted on defendant’s motion, on plaintiff’s complaint for 
a limited divorce, alimony and counsel fees, and the answer 
and amended answer thereto, which amended answer sets 
up as a bar to the relief sought the nullity of the marriage of 
the parties hereto by reason of plaintiff’s previous marriage 
not having been terminated bv death or a decree of divorce 
and the said nullitv is undenied, and after a full hearing on 
the evidence adduced in open Court it appearing to the 
Court that (a) plaintiff is a resident of the District of Co¬ 
lumbia and defendant is a resident of the State of Florida 
and they participated in a ceremony of marriage with each 
other at Baltimore, Maryland, on the 1st day of September, 
1928 and lived together thereafter in the District of Colum¬ 
bia until November, 1938, and (b) that at the time of the 
alleged marriage plaintiff had been previously married and 
such previous marriage has not been terminated by death 
or a decree of divorce, and that the alleged marriage of 
the parties hereto is null and void ab initio in accordance 
with the statute in such case made and provided, it is there¬ 
fore this 11th day of June, 1940 hereby, 

Ordered that the relief prayed for be denied, and the 
plaintiff’s suit be, and the same is hereby, dismissed, and 
that the costs hereof be assessed against the defendant, and 
that he pay to the plaintiff the sum of five hundred dollars 
for a fee to her counsel of record. 

Bv the Court: 

JENNINGS BAILEY 

Justice. 

93 Motion to Vacate Judgment &c. 

Filed June 2S 1940 


# # # 

Comes now the plaintiff who moves the Court to vacate 
the judgment entered herein June 11, 1940, the same having 
been entered as the result of mistake and inadvertence. 
The United States Court of Appeals for the District of 
Columbia having in the interim changed the principle of 
law on which said judgment was based. 
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Plaintiff further moves the Court for a new trial op the 
ground that the change in the principle of law applicable 
hereto warrants a judgment for the plaintiff. Plaintiff 
further moves the Court that a restraining order be grafted 
against the defendant enjoining him against accepting [fur¬ 
ther distribution of his share of the estates being adminis¬ 
tered by the American Security and Trust Company! as 
Administrator d.b.n.c.t.a. of the estate of John H. Ruppert 
and as Executor of the estate of B. Louise Ruppert, amjl in 
the event that said motion is denied that the defendant} be 
enjoined in the same manner pending disposition of I an 
appeal to the United States Court of Appeals for the dis¬ 
trict of Columbia, or until application therefor can be nnjide 
to such appeals Court; and states as ground, therefor, that 
if the plaintiff prevails in said cause that there may not! be 
any property in the District of Columbia against which she 
may enforce her relief. j 

Plaintiff further moves the Court that the defendant jbe 
required to answer this motion forthwith, or within spell 
time as will enable the plaintiff in the event of the denial 
thereof to perfect her appeal. } 

94 And for such other reasons as may appear at the 
hearing hereof. i 

ABNER FRANK ! 

JAMES STIENOS ! 

_ i 

! 

Order Overruling Motion to Vacate Judgment, &c . j 
Filed June 28 1940 j 

# # # | 

j 

Upon consideration of plaintiff’s Motion to Vacate Judg¬ 
ment, for New Trial and Restraining Order, and upon ap¬ 
pearance of counsel for both plaintiff and defendant, and 
the oral requo: t of counsel for plaintiff for an immediatje 
ruling thereon, it is by the Court this 28th day of June, 1940, 
hereby, ! 

Ordered, that plaintiff’s said Motion be, and the same ij* 

lierebv, overruled. I 

By the Court: 

JENNINGS BAILEY j 

Consent as to form: Justice. 

ABNER FRANK 
Attorney for plaintiff. 
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95 Notice of Appeal 

Filed July 1 1940 

* * • 

Notice is hereby given this 1st day of July, 1940, that 
Plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 11th day of June, 1940 in favor of 
defendant against said plaintiff. 

ABNER FRANK and 
JAMES SHENOS 
Attorneys for Plaintiff 

Fiat Attached to Affidavit in Support of Application for 
Leave to Proceed Without Prepayment of Costs 

Filed July 1 1940 
# # # 

Let the appeal he perfected without prepayment of costs 
or giving bond therefor. 

DANIEL Mb (VDONOGHUE 
Justice 


96 Points of Error 

Filed July 19 1940 
# # # 

1. The Court erred in granting a new trial on the ground 
of newly discovered evidence. 

2. The Court erred in dismissing the Complaint, and not 
permitting an equitable defense to defendant’s amended 
answer. 

3. The Court erred in not holding that the defendant was 
barred by the equitable principles of laches and estoppel, 
from challenging the validity of the decree of divorce 
granted plaintiff by a Virginia Court dissolving the mar¬ 
riage to her first husband. 

ABNER FRANK 
JAMES SHENOS 
Attorneys for Plaintiff 
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97 Endorsed: Filed Jul 19 1940 

I 

Narrative Statement of Material Testimony at Re-Trial 
* * * 

Testimony of Rather Jackson 


This witness testified that lie was the Janitor at the apart¬ 
ment house located at 918 M Street, X. AY., the entire time 
that Mrs. Ruppert lived there with her family; that to! the 
best of his knowledge she lived there commencing Mav 1927 
until after her marriage to the defendant. 


Testimony of Ellen Jones 


This witness testified that she met Mrs. Ruppert in July 
1927; that she became friendly with Mrs. Ruppert hnd 
visited at her home 918 M Street during the following y^ar. 


Testimony of Joseph Bell 

This witness testified that he met Mrs. Ruppert in the fall 
of 1926 and visited her at the home 918 M Street aboujt a 
half dozen times in the following year and a half. 

Testimony of Anna, Scherrer 

Iler testimony was to the same effect as that of the pre¬ 
ceding witnesses. j 

i 

Testimony of Defendant 1 

The defendant testified that he met the plaintiff jin 
98 June 1927 and immediately began keeping steady 
company with her, seeing her as frequently as fourjto 
six nights a week; that he proposed marriage to her thrjee 
to four months after their first meeting; that the plaintiff 
informed him that she was getting a divorce in Virginia; 
that at the tir e he met the plaintiff she was living at 9jL8 
M Street, X. AY., and continued living there up to the time 
of their marriage, and that thev both lived there for a lobg 
time after their marriage; that lie took a copy of the decreje, 
which he had read, in the Virginia proceeding awarding 
plaintiff a divorce, to Father Connolly of the Immaculate 
Conception Parish for the purpose of obtaining dispensa¬ 
tion in order that the plaintiff and defendant might marry; 
that at the time he met the plaintiff he knew that she wgs 
married; that he was anxious for her to get a divorce sjo 


I 

1 

i 


i 
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they could be married; that he and plaintiff waited six 
months as provided in the Virginia decree before being 
married; and that at the time of their marriage he was 
twentv-eiffht vears of age. 


Testimony of the Plaintiff 


The plaintiff testified that she met the defendant during 
the fall of 1926; that he proposed marriage within a week or 
two after their meeting; that the defendant immediately 
began urging her to obtain a divorce so they could be mar¬ 
ried: that he and she went to her first husband, Kirke Kib- 
ler, and discussed with him the question of getting a divorce, 
to which Mr. Kibler agreed, including financing same; that 
the defendant stated that if Kibler would not pay for the 
divorce lie would borrow the monev from his mother and 
pay for it himself. That from the time shortly after they 
met up until the time the Virginia divorce was secured, 
plaintiff and defendant discussed frequently the question of 
getting a divorce between themselves and in the presence of 
others; that every step that was taken with respect to her 
obtaining a divorce was discussed with the defendant; 


99 that prior to instituting suit for divorce in Virginia 
plaintiff dismissed a suit for divorce in the District 
of Columbia that she had brought against her first husband; 
that she never lived in Virginia ; that she and defendant took 
a copy of the decree of the Virginia Court to Father Con¬ 
nolly to obtain dispensation: that six months after the date 
of the decree she and plaintiff Mere married at the Cathedral 
in Baltimore. 


Testimony of John ./. Gorman 

This witness testified that he was the father of the plain¬ 
tiff: that his daughter introduced him to the defendant in the 
fall of 1926; that almost immediately the latter began dis¬ 
cussing his desire to marry plaintiff and was anxious for 
her to get a divorce so he could do so: that the defendant 
after meeting his daughter came to his home frequently and 
discussed freelv his desire that she obtain a divorce so thev 
could be married. 

The plaintiff offered as a witness Mrs. Ruth Dayhoff, who 
would have testified that the defendant met the plaintiff 
prior to the year 1927; that she was friendly with the plain¬ 
tiff and defendant during their courtship; that she heard 
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defendant say that as soon as Mrs. Ruppert obtained a 
divorce that they would be married; and that aftei* the 
divorce was obtained plaintiff and defendant were married 
in Baltimore and that she was Mrs. Ruppert*s bridesijnaid. 
The Court refused to hear this testimony on the ground 
that it was corroborative of Mrs. Ruppert’s testimony] and 
not a proper defense. 

The plaintiff offered as a witness Kirke Kiblcr, Mrs. 
Ruppert’s first husband, who would have testified ithat 
plaintiff and defendant came to him professing that (they 
were in love and wanted to get married and asking for his 
consent to a divorce; that he consented and that between 
the time of their first meeting and when Mrs. Ruppert iwas 
finally divorced the defendant came to him frequently to 
discuss the question; and that he had deserted; the 

100 plaint iff more than three years prior to institution 

of the Virginia suit. The Court rejected this testi¬ 
mony upon the ground that it was corroborative of previous 
testimony and an improper defense. j 

ABNER FRANK S 

JAMESSHENOS j 

i 

101 Motion for Alimony and Suit Money to 

Prosecute, Appeal j 

Filed July 24 1940 j 

j 

* # « j 

Comes now the plaintiff and moves the Court that the 
defendant in the above-entitled cause be ordered to pay] to 
the plaintiff alimony pendente lite and suit money to pay 
the cost of printing her brief and counsel fees to enaple 
her to prosecute her appeal, and states as grounds therefqr; 

1. That she is in destitute circumstances and unable (to 
pay the cost of printing her brief on appeal, nor is she able 
to pay her counsel a fee for prosecuting such appeal. 

2. And for such other reasons as may appear at t(ie 

hearing hereof. i 

ABNER FRANK 

JAMES SHENOS j 

Attorneys for Plaintiff 


I 
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Plaintiff's Affidavit in Support of Motion <£c. 

Filed July 24 1940 
# # # 

Catherine Ruppert, being on oath duly sworn deposes 
and says that she is the plaintiff in the above-entitled cause; 
that she instituted her suit for legal separation on Decem¬ 
ber 18, 1939; that thereafter following a trial on March 
19th and 20th, and the submission of briefs the Court ren¬ 
dered an opinion on April 22, 1940, holding that the plain¬ 
tiff was entitled to the relief she sought; that the defendant 
on May 8, 1940 made a motion for a new trial asking per¬ 
mission to file an amended answer asking that the 
102 marriage between plaintiff and defendant be de¬ 
clared void ab initio on the ground of fraud in the 
obtaining of a prior Virginia decree of divorce; that the 
Court granted a new trial as the result of which plaintiff’s 
complaint was dismissed on the ground that there was no 
marriage between plaintiff and defendant, the plaintiff’s 
previous marriage not having been terminated by death or 
a decree of divorce; that at the re-trial I contended that the 
defendant should not have been permitted to question the 
validitv of mv Virginia divorce, but because of the then 
existing authority the Court rejected such contention; that 
on June 24, 1940 the Court of Appeals in the case of Good- 
lee vs. Goodloe reversed the theretofore existing authority 
in this jurisdiction which did not permit an equitable de¬ 
fense in a case where it was sought to establish the nullity 
of a marriage on the ground that a previous marriage had 
not been terminated by death or a decree of divorce; that 
the decision in the Goodloe case was rendered three days 
after expiration of the ten day period provided in the rules 
of Court for making a motion for a new trial; that I am 
informed and believe that the doctrine announced in the 
Goodloe case is applicable to my case, and that had the 
Goodloe case been decided sooner the finding in my favor, 
in the present case, would not have been changed; that I 
believe that it is essential to the effective presentation of 
my appeal that I be awarded suit money sufficient to pay 
the cost of printing my brief and counsel fees on appeal. 

That at the present time I am in destitute circumstances 
being unemployed and completely without resources or in- 
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dependent means of support; that my normal living ex¬ 
penses amount to one hundred and fifty ($150.00) djollars 
a month, and that I have had to borrow heavtily in 
103 order to sustain myself; that the defendant! as a 
result of monies received from the estate of which he 
is a beneficiary, has been able to substantially increase his 
standard of living; while I, through circumstances beyond 
my control and defendant’s neglect, have had to reduce 
mine; that during my married life with defendant, dover¬ 
ing a period of ten years, with the exception of one! year 
and a half, I was employed, maintained and was the (prin¬ 
cipal support of the household, and during which time the 
defendant suffered no physical incapacity that wouldI pre¬ 
vent him from supporting me in a proper manner, j 
That the defendant deserted me shortly after receiving 
a substantial portion of his share of an estate beingj; ad¬ 
ministered by the American Security and Trust Company 
as Administrator d.b.n.c.t.a. of the estate of John 11. Hun- 
pert and as Executor of the Will of B. Louise Ruppert; 
that I am informed and believe that the defendant’s share 
of such estate is approximately forty thousand ($40,000.00) 
dollars, most of which has been distributed to him and the 
balance of which is now in the course of distribution; (that 
I am informed and believe that the defendant is conduct¬ 
ing at least two flourishing places of business in Mifcmi, 
Florida, the city to which the defendant removed shortly 
after receiving his first distribution from said estate land 
which was almost simultaneous with the time the defen- 

l 

dant deserted me. | 

CATHERINE RUPPERT j 


Subscribed and sworn to before me this 24th day of Jfily, 
1940. 


THERESE M. TANCORA j 
(Notarial Seal) Notary Public , D. C. i 

My Commission Expires January 31, 1941. 
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104 Answer to Motion for Alimony and Suit 

Money to Prosecute Appeal 

Filed July 29 1940 
* # * 

For answer to plaintiff’s motion herein, defendant re¬ 
spectfully refers to complete record of this case, which in¬ 
cludes the following:— 

1. Filing of Bill of Complaint on December 18, 1939 for 
Limited Divorce, Alimony and Counsel Fees. 

2. Order of February 2, 1940 overruling plaintiff’s mo¬ 
tion to amend and join additional party. 

3. Plaintiffs subsequent motion for maintenance and sup¬ 
port, alimony and counsel fees pendente lite, together with 
supporting and supplemental affidavits and order overrul¬ 
ing same. 

4. Plaintiff’s motion for alimony pendente lite, counsel 
fees, appointment of sequestrator filed May 28, 1940 which 
was denied. 

5. Defendants new trial on amended answer, setting up 
a fraudulent Virginia divorce with complete Virginia rec¬ 
ord and the order of this Court dated June 11, 1940 denying 
all relief and dismissing plaintiff’s suit. 

6. Plaintiff’s motion of June 28, 1940, to vacate judg¬ 
ment, for new trial and restraining order, and court order 
of same date overruling motion. 

It will be noted that plaintiff has unsuccessfully applied 
for alimony pendente lite and counsel fees on at least two 
occasions and that after a full and complete hearing of all 
the merits, alimony was denied the plaintiff by the trial 
justice. An award of $500.00 counsel fees was awarded, 
which was paid on, to-wit, June 21, 1940. 

It is respectfully submitted that inasmuch as plaintiff 
admittedly relies on the Goodloe decision in attempt- 

105 ing to maintain an appeal in this matter, and yet 
thev distinguish themselves from the Goodloe case 

by agreeing that in the present case plaintiff never had any 
Virginia residence, she having previously obtained a Vir¬ 
ginia divorce decree by means of perjury and fraud, that 
the appeal taken in this case is a frivolous appeal and is 
totally lacking in merit. The court has found that these 
parties were never man and wife and in face of that find- 
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ing there is no provision in law for the court to require the 
defendant to pay alimony to the plaintiff. i 

J. ROBERT ESHER, I 

9 i 

Attorney for Defendant j 


Memorandum 

JULY 29 - 1940. j 

Time for filing Counter Designation of Record and Coun¬ 
ter Narrative Statement of Testimony extended to an|d in¬ 
cluding August 23, 1940. j 

Time for filing transcript of record in Court of Appeals 
extended from day to day, to ninety days from July 1, }940. 


106 Order for Alimony Pendente Lite, Counsel 
Fees and Suit Money to Prosecute Appeal 

Filed August 9 -1940 i 

# * # 

UPON consideration of plaintiff’s motion for alimjonv 
and suit money to prosecute appeal, and argument of coun¬ 
sel thereon, it is by the Court this 9tli day of August, l|)40, 
hereby, j 

ORDERED, that defendant pay the plaintiff pending 
her appeal alimony in the amount of One Hundred Fijfty 
dollars ($150.00) per month effective August 1st 1940, hnd 
suit money and counsel fees in the amount of Two Hun¬ 
dred dollars ($200.00). 

JAS. W. MORRIS 

Justice I 


107 Counter-Narrative Statement of Testimony in j 

A bove-Captioned Case. 

Filed August 23 1940 
# # * 

! 

Testimony of Joseph A. Hayden. j 

This witness testified that he was engaged in the reial 
estate business and had been the rental agent for the Royal- 

i 

i 

i 


I 




7 G 


CATHERINE RUPPERT VS. JEROME J. RUPPERT. 


ton Apartments, 918 M Street, Northwest, in the District 
of Columbia, for twenty-five years. He was the agent dur¬ 
ing the whole of the year 1927 and that his records, pro¬ 
duced in response to a subpoena duces tecum, showed that 
Mr. John Gorman and his family occupied an apartment 
in that building continuously from April 1926, when they 
first moved in, until the year 1933. 

Testimony of Rutlier Jackson. 

%> 

This witness testified he was the janitor of 91S M Street, 
X. \\\, that he was acquainted with Mr. John Gorman and 
his family; that Catherine Kibler was Mr. Gorman’s daugh¬ 
ter and that she had lived at 918 M Street with her parents; 
that she moved in the building with her parents when they 
first came to live there and that she lived there all during 
the vear 1927; that she lived there from the time she moved 
in with her parents until after her marriage to Mr. Ruppert. 

Testimonv of Mrs. Ellen Jones. 

Mrs. Ellen Jones testified she met Mrs. Ruppert in 1927; 
she was not Mrs. Ruppert at that time; that Catherine (re¬ 
ferring to plaintiff) lived at 91S M Street in the 
108 summer of 1927 when she first met her and that the 
witness visited plaintiff very frequently at 918 M 
Street and that plaintiff referred to that address as her 
home. 

Testimony of Mrs. Anna \Y. Schurer. 

Mrs. Schurer testified she lived at 720 Taylor Street, 
Northwest, in Washington, I). C-, and that she was ac¬ 
quainted with Catherine Ruppert. That Catherine had 
been her next door neighbor living at 722 Taylor Street; 
that when they were neighbors plaintiff was married to and 
living with Mr. Kibler at 722 Taylor Street; that Mrs. 
Kibler had told her that she and Mr. Kibler became sep¬ 
arated and estranged while living next door and that after 
being told this by Catherine the witness did not see Mr. 
Kibler any more; that after Mr. Kibler left 722 Taylor 
Street Catherine remained there for some time, until she 
moved to the Octavia Apartments on Columbia Road. The 
witness testified she visited plaintiff while plaintiff was 
living at the Octavia; that when plaintiff left the Octavia 
she then moved to 918 M Street and the witness also visited 
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her there, and that from the time of Catherine’s separation 
from Mr. Kibler she knew of no other place where Catherine 
resided except 722 Taylor Street, the Octavia Apartments 
and 918 M Street, and that all of those places are in I the 
District of Columbia. This witness could not remember 
dates but did testify to the continuing* residence of 'the 
plaintiff in the District of Columbia from the time of her 
separation from Mr. Kibler until after she moved to £)1S 
M Street. | 

Testimony of Jerome J. Kuppert. | 

The defendant testified at the re-trial, in addition to the 
substance of his testimony as is related in plaintiff’s nar¬ 
rative of testimony, that while he and plaintiff were goitng 
together she told him she was getting a divorce in Virginia; 
that she was just about ready to get the decree; that lie 
had had no knowledge of where she lived before he met heir; 

that he did not question her at any time about t}ie 
10f> Virginia divorce proceedings; that he had no knowl- 
edge of what grounds she was getting a divorce oh; 
that he did not participate in any way in her getting a di¬ 
vorce and that, in all probability, the divorce was instituted 
long before he knew the girl; that she gave him a copy <|f 
the divorce decree and it appeared to be bona fide to hiijn 
and to Father Connolly of the Immaculate Conceptioh 
Church so they married. He identified two signatures oh 
the last page of document numbered Equity 47691 as Cath¬ 
erine’s signatures, which case was the introduced in evi¬ 
dence and shown to the Court. Equity No. 47691 is the 
case of Catherine B. Kibler versus Kirke G. Kibler and 
Hester Carr in the then Supreme Court of the District of 
Columbia. The witness further testified that the probabil-l 
itv and advisabilitv of Catherine’s getting a divorce so they 
could get married was not discussed between he and plain-! 
tiff when he proposed marriage to the plaintiff. That it 1 , 
was quite some time after his marriage when he first met 
Mr. Kibler, the first husband. 

Testimony of Mrs. Catherine Ruppert. 

! 

On cross examination, Mrs. Ruppert admitted filing suit | 
against her first husband, Kirke Kibler, in November, 1927 ! 
in the Supreme Court of the District of Columbia, and that : 
she withdrew this suit on the 8th day of December, 1927 and j 


1 

i 
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thereafter she filed her Complaint in the Virginia action in 
Westmoreland County. She admitted she swore in the Bill 
of Complaint in Equity 47G91, which was the District of 
Columbia suit, that she had been an actual resident of the 
District of Columbia for the three years last past the filing 
date, and also that she swore in the Virginia proceedings 
that she had then been living in and an actual resident of 
the State of Virginia for a matter of twenty months last 
past. The Court thereupon remarked she could refuse to 
answer on the ground it might incriminate her. Her direct 
testimony in answer to questions propounded by her coun¬ 
sel at the first trial in March follows in question and an¬ 
swer form: 

110 By Mr. Frank: 

Q. Mrs. Kuppert, up to the time that you were trans¬ 
ferred to Tampa, how long did you live in Washington? 
A. I have lived in Washington all my life. I was born 
here. 

Q. And except for your trip to California, the time you 
spent in Florida has been the only time that you have been 
absent from Washington; is that correct? A. That is cor¬ 
rect—outside of a few times 1 may have gone on vacations. 

J. ROBERT ESHER, 

Attorney for defendant . 

111 Filed September 14 1940 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 51S3 

Catherine Ruppert, Plaintiff , 
vs. 

Jerome J. Ruppert. Defendant. 
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Exhibit I for Defendant at Re-Trial 


Filed September 14 1940 

Virginia: Clerk’s Office of the Circuit Court of Westl 
moreland County, December 19th, 1927. i 

i 

In Chy. i 

Catherine Kirler, Plaintiff' \ 

vs. | 

Kirke Kip>ler, Defendant . i 

I 

The object of this suit is to obtain for the plaintiff a (di¬ 
vorce a vinculo matrimonii from the defendant on tljie 
around of desertion for a period of more than three veaits. 

And an affidavit having been made and filed that the de¬ 
fendant Kirke Kibler, is not a resident of the State of Vir¬ 
ginia, and that his last known address was 906 K. Street, 
X. W., 'Washington, J). C., it is ordered that he do appear 
within fifteen days after due publication hereof, and c(o 
what may be necessary to protect his interest in this suit, j 

And it is further ordered that a copy hereof be published 
once a week for four successive weeks in the XORTHERX 
XECK XEWS, a newspaper printed and published in thie 
County of Richmond at Warsaw, Virginia, and that a copy 
be posted at the front door of the Court House of thijs 
County on or before the 2nd day of January, 1927, tha'jt 
being the next succeeding Rule Day after this order waj> 
entered, and that a copy be mailed by registered mail 
112 to the defendant at the last known address as stated 
above. j 

ALBERT STUART, I 

HUXTER p.q. Clerk. | 

State of Virginia 

County of Richmond: ss. | 

I HEREBY CERTIFY, That the annexed Order of Pub-' 

lication, in the case of Catherine Kibler, Plaintiff, against 
Kirke Kibler, Defendant, was published in the NORTH- 
ERX XECK XEWS once a week for 4 successive weeks, 
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commencing on the 6th day of January, 1928, and ending- 
on the 3rd day of February, 1928. 

Given under my hand this 3rd day of February, 1928. 

W. Y. MORGAN 

Printer’s Bill, $8.00. 

I, Albert Stuart, Clerk Circuit Court in and for the 
County of 'Westmoreland, State of Virginia, do hereby cer¬ 
tify that I have mailed and posted a copy of the within 
order of publication in accordance with the statutes in each 
case made and provided. Given under my hand this 6th 
dav of Feb., 1928. 

ALLBERT STUART, 

Clerk. 

Filed Feb. 6th, 1928. 

ALBERT STUART, Clerk. 

113 Filed September 14 1940 

In the Circuit Court of the County of Westmoreland, Va. 

Catherine Kibler, Plaintiff, 

vs. 

Kirke Kibler, Defendant. 

The depositions of Warner Moon and Catherine Kibbler, 
taken before me, Joseph A. Billingsely, a commissioner in 
chancery for the Circuit Court of the County of King 
George at my office at King- George C. II. on Monday the 
20th day of February, 1928, between the hours of 10 A. M. 
and 4 P. M. of that day to be read in evidence on the be¬ 
half of the plaintiff in the above entitled cause. Process 
in this suit having been had by order of publication, no 
notice for the taking of these depositions was necessary: 
Present, Thomas L. Hunter, Attorney for the Plaintiff. 

Warner Moon, a witness of lawful age being first duly 
sworn, deposed and said. 

lq. What is your residence and occupation. A. I live in 
Washington, D. C. and I am a painter. 

2q. Are you acquainted with Catherine Kibler and Kirke 
Kibler, the plaintiff and defendant in this suit. A. I am, 
I have known them for five vears. 
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3q. Of what state and comity is Catherine Kibler, the 
plaintiff now am/ actual bonafide resident and domiciled in. 

A. She is now am/ actual bonafide resident of and doijn- 
iciled in Westmoreland Countv, Virginia. i 

4q. How long has she been an actual bonafide resident 
of and domiciled in the State of Virginia and County ^>f 
Westmoreland. A. She has been an actual bonafide resi¬ 
dent of the State of Virginia since July, 1920, when slje 
moved to Arlington County. In August 1927, about 

114 the first part of that month she moved to Colonial 
Beach where she has resided since. 

5q. Do the plaintiff and defendant now live together ajs 
man and wife. A. No, they have not for several years, j 
5q. State if you can why they do not now live together!. 

A. Well, somewhere about the first of September, as well 
as I remember, in 1924, Mr. Kibler, the defendant left liU 
wife when they were living in Washington, D. C. and ha3 
never returned to her. j 

6q. Do you know why he deserted her. A. Yes, he be-j 
came fonder of another women than of her. When she! 

i 

reproached him, he left. j 

7q. How are you acquainted with these facts. A. I was; 
living at their house at the time. i 

Sq. Did Mrs. Kibler do anything, as far as you know, to ! 
justify or provoke this action by her husband, the defen- S 
dant. A. I certainly do not believe that she did. T feel I 
sure she did not. 1 do know she was much distressed by ! 
his desertion, and 1 know that I tried to prevail on the hus- j 
band to return, but he said he was through and would not j 
listen to me. ! 

9q. When you approached him did he blame his wife j 
for his act. A. No, he never said she was in fault. 

Further this deposwent saveth not. I 

(Signed) WARNER MOON. 

115 Catherine Kibler, a witness of lawful age being ' 

next duly sworn deposed and said. 1 

lq. What is your residence and occupation. A. I live at ! 
Colonial Beach, Virginia, and I am a housekeeper. 

2q. How long have you been an actual bonafide resident j 
of and domiciled in the State of Virginia and in the County j 
of Westmoreland. A. I have been an actual, bonafide resi- I 
dent of and domiciled in the State of Virginia since July | 
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10th, 1926 when 1 moved from Washington to Arlington 
County, Virginia. 1 lived in Arlington County, near the 
city limits of Alexandria till the 6th of August, 1927 when 
I moved to Colonial Beach where I have lived since. 

3q. When and where were you and the defendant legally 
married. A. We were married in Baltimore, Maryland on 
the 6th of August, 1921. 

4q. Do you and your husband now live together, as man 
and wife. A. We do not. We have not since the 5th of 
September, 1924. On that day my husband, after we had 
frequently quarreled about his attentions to other women, 
left me and said he was done with me till the end of time. 

4q. Has he ever returned, or communicated with you 
since. A. I have not seen him since. 1 know that he still 
lives in Washington, 1). C. because I hear from other people. 
I did send friends to him and beg him to come back and live 
like a man, but he has never paid any attention to my 
messages. 

5q. You speak of quarreling with him. Were you cross 
and disagreeable to him. A. No, I never had a cross 
116 word for him except when he went out with and spent 
his monev on other women and left and neglected 
me. On these occasions he told me he did not care for me, 
and said he found other women more attractive. 

5q. Were any children born of this marriage. A. Yes 
sir, one girl, six years old. She is with me. 

6q. Has your husband, the defendant, ever sent you any 
money since his desertion. A. Not a cent. 

Further this deponent sayetli not. 

(Signed) CATHERINE KIBLER 

Virginia, King George County, to wit: 

I, Joseph A. Billingsley, a Commissioner in chancery for 
the Circuit Court of the County of King George do hereby 
certify that the foregoing depositions of Warner Moon and 
Catherine Kibler were this day taken, sworn to and sub¬ 
scribed before me in mv office at King George C. H. at the 
time, place and for the purposes set out in the caption 
hereof. 

Given under mv hand this 20th dav of Februarv, 1928. 

(Signed) JOS. A. BILLINGSLEY 

Commissioner in Chancery. 
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117 Filed September 14 1940 j 

State of Virginia, I 

County of Westmoreland, to-wit: 

I, Albert Stuart, Clerk of the Circuit Court in and for jthe 
County aforesaid, in the State of Virginia, a Court of recqrd, 
do hereby certify that the foregoing and attached copy, of 
the Bill, Affidavit for Order of Publication, the Order| of 
Publication, together with the certificate of the Printer and 
certificate of Clerk as to posting and mailing, the Deposi¬ 
tions of Witnesses, and Final Decree, in the cause of Cath¬ 
erine Kibler vs. Kirke Kiblcr, lately pending in the siiid 
Circuit Court are true and correct transcripts from the rec¬ 
ords and files in the Clerk’s Office aforesaid. 

Given under my hand and official seal at Montross, Vir¬ 
ginia, this 14th day of May, 1940, and in the 164th year of 
our Commonwealth. j 

ALBERT STUART 

(Official Seal) Clerk Circuit Court Westmore¬ 

land County , State of Virginity. 

\ 

118 Filed September 14 1940 j 

State of Virginia, j 

County of Westmoreland, to-wit: i 

I, E. Hugh Smith, Judge of the Circuit Court of the 
Countv of Westmoreland, hereby certify that Albert Stuart!, 
whose name is signed to the foregoing certificate, is, and 
was at the time of signing the same, Clerk of the said Courtj, 
duly qualified; that his attestation is in due form of law; 
that his signature is genuine, and all his official acts entitled 
to full faith and credit. j 

Given under my hand, this 14th day of May, 1940. 

E. HUGH SMITH ’ j 

Judge. j 

State of Virginia, i 

County of Westmoreland, to-wit: \ 

I, Albert Stuart, Clerk of the Circuit Court of the County! 
of Westmoreland, do hereby certify that E. Hugh Smith, j 
whose name is signed to the foregoing certificate, is, and | 
was at the time of signing same, Judge of the said Court, j 
duly qualified. j 

Given under my hand, this 14th day of May, 1940. j 

ALBERT STUART j 

Clerk. i 


(Official Seal) 
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119 Order Extending Tinn to File Record 

Filed October 11 1940 

United States Court of Appeals for the District of Columbia 

October Term, 1940. 

Original Xo. 3346. 

Civil Action Xo. 5183. 

Catherine Ruppert. Petitioner. 


vs. 


Jerome J. Ruppert. 


On consideration of the petition for extension of time to 
file the record in the above-entitled cause. It is ordered by 
the Court that the time be, and it is hereby, extended to and 
including October 31, 1940. 

Per MR. CHIEF JUSTICE GROXER, 

October 9, 1940. 

A true Copy, 

Test: 


JOSEPH W. STEWART 

(Seal) Clerk of the United States Court 

of Appeals for the District of 
Columbia 


120 Designation of Record 

Filed July 19 1940 
# # # 

The Clerk is respectfully requested to include the follow¬ 
ing portions of the record, proceedings and evidence in the 
record on appeal in the above-entitled cause: 

1. Complaint filed December 18, 1939. 

2. Answer of defendant filed January 20, 1940. 

3. Opinion of Court finding for plaintiff together with 
plaintiff’s brief filed April 22, 1940. 

4. Motion of defendant for a new trial with attached 
affidavits filed May 8, 1940. 

5. Answer to defendant’s motion for new trial with af¬ 
fidavits filed May 15,1940. 
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(5. Reply affidavit of Jerome J. Ruppert filed May 22,: 1940. 

7. Opinion of Court sustaining motion for new trial, and 

for leave to file an amended answer and counterclaim,! filed 
Mav 24, 1940. I 

8. Amended answer to complaint, filed May 29,1940.1 

9. Order dismissing complaint for limited divorce, 1 , filed 

June 11, 1940. j 

10. Narrative statement of material testimony at re-trial. 

11. Order giving leave to perfect appeal without costs or 

bond, filed July 1, 1940. i 

12. Notice of appeal, filed July 1, 1940. S 

13. Points of Error. j 

14. Designation of Record. 

121 ABNER FRANK 

JAMES SHENOS I 

Attorneys for Plaintiff j 

Service of copy, together with copies of Points of Error 
and Plaintiff’s Narrative Statement of Material Testimony 
at re-trial, acknowledged this 19th day of July, 1940. 


J. ROBERT ESHER 
Attorney for Defendant 


122 Defendant’s Counter-Designation of Record. 


Filed August 23 1940 


The Clerk is respectfully requested to include the follojw- 
ing portions of the record, proceedings and evidence in the 
above case as defendant’s counter-designation of record jin 
the record on appeal herein: 

1. Plaintiffs motion for maintenance and support, a}i- 
mony and counsel fees pendente litc, together with plain¬ 
tiff’s affidavit in support of same, filed February 9, 1940. 

2. Defendant’s answer to plaintiff’s motion for alimony 
and counsel fees pendente lite, with defendant’s affidavit in 
response thereto, and the final decree of divorce numberejd 
59944A of the Circuit Court of the lltli Judicial Circuit in 
and for Dade County, Florida in Jerome J. Ruppert versujs 
Catherine Ruppert dated January 8,1940, filed in the causie 
by defendant in support of his answer to plaintiff’s motion 
for alimony. 


i 

I 
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3. Order dated March 11th, 1940, denying motion for 
maintenance, etc. 

4. Defendant’s brief filed March 27th, 1940, and supple¬ 
mental brief filed March 28th, 1940. 

5. The complete pleadings, papers and transcript of the 
case of Catherine Kibler versus Kirkc Kibler, In the Circuit 
Court of the County of Westmoreland, Virginia, including 
the Complaint therein, affidavit for order of publication, and 
the depositions of Warner Moon and Catherine Kibler in 
question and answer form, the jurat thereto and the decree, 
filed in this cause on the 8th dav of Mav, 1940. 

6. Plaintiff’s answer to defendant’s motion for new trial 
with the supporting affidavits. 

7. Plaintiff’s motion for alimony pendente lite, counsel 

fees, appointment of sequestrator, and restraining 
123 order, filed May 29, 1940, with supporting affidavit of 
plaintiff, and defendant's answer thereto filed Mav 
31, 1940. 

8. Bill of Complaint for Absolute Divorce on ground of 
Adultery with complete file and record in Equity Xo. 47691, 
recorded in docket book Xo. 101, in the case of Catherine B. 
Kibler versus Kirke G. Kibler and Hester Carr, in the 
Supreme Court of the District of Columbia, filed November 
23, 1927, and introduced in evidence herein by defendant. 

9. Order of dismissal of Equitv 47691 of December 8, 
1927. 

10. Plaintiff’s motion to vacate judgment, for new trial 
and restraining order, filed June 28, 1940. 

11. Order overruling same, signed and filed June 28,1940. 

12. Plaintiff's motion for alimony and suit money to pros¬ 
ecute appeal, together with plaintiff’s supporting affidavit, 
filed July 24, 1940. 


alimony and suit monev to 
• » 

1940, granting alimonv and 


13. Answer to motion for 
prosecute appeal. 

14. Order dated August 9 
suit money pending appeal. 

If). Defendant’s counter-designation of record. 

16. Defendant’s counter-narrative statement of evidence. 

J. ROBERT ESHER, 

Attorney for defendant. 

Copy of above counter-designation of record, together 
with counter-narrative statement of evidence mailed to 
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I 
1 
i 

i 

i 
i 

i 

Messrs. Frank & Shenos, Southern Building, this 23 day of 
August, 1940. ! 

J. ROBERT ESHER. 

I 

124 Order for Appointment of Sequestrator and \ 

Ad judication of Contempt ! 

Filed October 14 1940 I 

* :* 1 

I 

Upon consideration of the plaintiff’s motion tiled herein 
on September 25,1940, to adjudge the defendant in contejnpt 
of Court; for appointment of a sequestrator to take posses¬ 
sion of all the defendant’s property in the District of Co¬ 
lumbia, and hold same subject to the order of the Court; 
and for restraining order enjoining the defendant from Ire- 
moving from the District of Columbia any property that! he 
might have therein, it is by the Court this 14th day of Octo¬ 
ber, 1940, ! 

Adjudged and Ordered: i 

1. That the American Security and Trust Company ! is 
hereby appointed sequestrator to take possession of all iof 
the defendant’s property in the District of Columbia, in¬ 
cluding income and proceeds from any sale of real estate 
located outside said District of Columbia which may coiiie 
into possession of said sequestrator in the District of Co¬ 
lumbia and in which the said defendant has a beneficial 
interest under the last will and testament of John J. Rup- 
pert and B. Louise Ruppert; and said sequestrator is di¬ 
rected to apply same to the payment of the arrearages iln 
alimony of $450.00 and $200.00 in suit money and counsel 
fees, due the plaintiff under order of the Court of August 9, 
1940; and he is further directed to pay to the plaintiff 
$150.00 per month on the first of each succeeding month alp 
provided by the said order of August 9, 1940; and the said 
sequestrator is further directed to hold said property subi- 
jeet to further order of the Court. j 

125 2. That the defendant is in contempt of this Court} 
because of his failure to pay said alimony, suit} 

money and counsel fees. 

3. That the United States Marshal in and for the District' 
of Columbia is hereby directed to take into his custody the' 
said Jerome J. Ruppert if he be found in the District of! 
Columbia and to commit him to the Washington Asylum j 
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and Jail for the period of thirty days or until he sooner 
purges himself of his said contempt by paying to the plain¬ 
tiff or her attorneys of record the aforesaid sum of 
$650.00. 

(s) BOLITHA J. LAWS 

Justice 

Seen: 

ABNER FRANK 
Attorney for Plaintiff 

J. ROBERT ESHER 
Attorney for Defendant. 

126 Supplemental Counter-Designation of Record 

by Defendant 

Filed October 29 1940 

# # # 

The Clerk is respectfully requested to include the follow¬ 
ing portions of the record and proceedings in the above 
case as a supplement to defendant’s counter-designation of 
record in the record on appeal herein, said supplemental 
portion of the record having been entered in the cause 
below subsequent to defendant’s original counter-designa¬ 
tion of record: 

Supplement 1. Order for appointment of sequestrator 
and adjudication of contempt, entered October 14, 1940. 

J. ROBERT ESHER 
Attorney for defendant. 

Copy of above mailed to Messrs. 

Frank and Shenos, Southern Building, 
this 28th day of October, 1940. 

J. ROBERT ESHER, 

Attorney for Defendant. 

127 Motion to Strike Portions of Defendant’s 

Counter-Designation of Record 

Filed August 29 1940 

* # * 

The plaintiff moves the Court that the following portions 
of the defendant’s counter-designation of record be stricken 
therefrom: 
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i 

1. Plaintiff’s motion for maintenance and support, ali¬ 
mony and counsel fees pendente lite, together with plain¬ 
tiff’s affidavit in support of same, filed February 9,! 1940. 

2. Defendant’s answer to plaintiff’s motion for alijmony 
and counsel fees pendente lite, with defendant’s affidavit in 
response thereto, and the final decree of divorce numbered 
59944A of the Circuit Court of the lltli Judicial Circuit in 
and for Dade County, Florida in Jerome J. Ruppert versus 
Catherine Ruppert dated January 8,194-0, filed in the <jause 
by defendant in support of his answer to plaintiff’s motion 
for alimonv. 

* • . ! 

3. Order dated March 11, 1940, denying motion j for 

maintenance, etc. | 

7. Plaintiff’s motion for alimony pendente lite, coiinsel 
fees, appointment of sequestrator, and restraining oilder, 
filed May 29,1940, with supporting affidavit of plaintiff,land 
defendant’s answer thereto filed May 31, 1940. 

10. Plaintiff’s motion to vacate judgment, for new tjrial 
and restraining order, filed June 28, 1940. 

11. Order overruling same, signed and filed June ! 28, 

1940. ~ ; 

12. Plaintiff’s motion for alimonv and suit moneyi to 

prosecute appeal, together with plaintiff’s supporting affi¬ 
davit, filed July 24, 1940. j 

13. Answer to motion for alimonv and suit moncvl to 

* + I 

prosecute appeal. 

128 14. Order dated August 9, 1940, granting alimdnv 

and suit money pending appeal. j 

The plaintiff states as the grounds for her motion: | 

1. That the aforesaid portions of defendant’s countbr- 
designation of record are not essential to the decision jof 
the questions presented by plaintiff’s appeal. 

2. And such other reasons as may appear at the hearitig 

hereof. j 

ABNER FRANK j 

JAMESSHENOS 1 

Attorneys for Plaintiff i 


i 

l 
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129 Order Overruling Motion 

Filed September 11 1940 
# # # 

Upon consideration of plaintiff’s motion to strike portions 
of defendant’s counter-designation of record, and it ap¬ 
pearing to the Court that this Court has no jurisdiction to 
entertain this Motion, it is hereby, this 11th day of Sep¬ 
tember, 1940, overruled. 

Bv the Court: 

JENNINGS BAILEY 
Justice. 

Seen: 

ABNER FRANK 
Attorney for plaintiff. 

J. ROBERT ESHER 
Attorney for defendant. 

130 Supplemental Designation of Record by 

Plaintiff 

Filed November 14 1940 
# # # 

The Clerk is respectfully requested to include the follow¬ 
ing portions of the record and proceedings in the above 
case as a supplement to the plaintiff’s designation of rec¬ 
ord for the appeal herein, said supplemental portion of the 
record having been entered in the cause below subsequent 
to plaintiff's original designation of record: 

Supplement 1. Motion to strike portions of the defen¬ 
dant's counter-designation of record, filed August 29, 1940. 

Supplement 2. Order overruling motion to strike por¬ 
tions of defendant's counter-designation of record, entered 
September 11, 1940. 

ABNER FRANK 
JAMES SHENOS 
Attorneys for Plaintiff 

Copy of above mailed to J. 

Robert Esher, Esq.. 426-5th 
Street, N. AY. this 14th day 
of November, 1940. 

ABNER FRANK 
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131 District Court of the United States for the j 

District of Columbia j 

United States of America, ! 

District of Columbia: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing- pages numbered from 1 to 130, both inclu¬ 
sive, to be a true and correct transcript of the record' ac¬ 
cording to directions of counsel herein filed, copies of which 
are made part of this transcript, and in accordance with 
Rule 75 (g) of the Federal Rules of Civil Procedure; for 
the District Courts of the United States, in cause No. 5|L83, 
Civil Action, wherein Catherine Ruppert is Plaintiff and 
Jerome J. Ruppert is Defendant, as the same remains upon 
the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 15th day of November, 1940. I 

C. E. STEWART, | 

(Seal) Clerk. \ 


\ 


i 

i 

I 

i 
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132 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Nov 15 1940 Joseph W. 
Stewart, Clerk. 

United States Court of Appeals for the District of Columbia 

October Term, 1940. 

Original No. 3346. 

Civil Action No. 5183. 

Catherine Ruppert, Petitioner , 
vs. 

Jerome J. Ruppert. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be, and it is hereby, extended to 
and including November 30, 1940. 

Per Mr. Chief Justice Groner, November 15, 1940. 

A true Copy, 

Test: JOSEPH W. STEWART 

Clerk of the . United States Court of 
Appeals for the District of Columbia 

(Seal) 

Endorsed: No. 77SS Ruppert, Appellant, vs. Ruppert 
United States Court of Appeals for the District of Colum¬ 
bia Filed Nov 15 1940 Joseph W. Stewart, Clerk. 
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IN THE i 

i 

United States Court of Appeals 

for the District of Columbia. 

i 

i 

- i 

I 

April Term, 1941. ; 

i 

- i 

i 

No. 7788. 

I 

CATHERINE RUPPERT, Appellant , j 

v. 

'i 

JEROME J. RUPPERT, Appellee . \ 

1 

- 

i 

i 

Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


I. | 

i 

i 

Introductory. 

i 

Catherine Ruppert, appellant, was plaintiff below, ^nd 
shall be so called herein. Jerome J. Ruppert, appellee, 
shall be referred to as defendant in this brief. 


i 


i 

i 






2 


n. 

Jurisdictional Statement. 

This is an appeal by the plaintiff, Catherine Ruppert, 
from a final decree of the District Court of the United 
States for the District of Columbia, dismissing her com¬ 
plaint for limited divorce on grounds of cruelty and for 
maintenance and support, in which plaintiff alleges she 
has been a bona fide resident of the District of Columbia 
for more than a year preceding the commencement of the 
action (R. 1). 

Sections 61 and 63, as amended, Title 14 of The Code 
of the District of Columbia, provide for granting a decree 
of limited divorce for cruelty to a bona fide resident of the 
District of Columbia for at least a year preceding the 
application therefor where the cause therefor occurred in 
the District of Columbia. Sections 70 and 71, Title 14 of 
said Code, cover the subject of maintenance and support. 

Jurisdiction to hear this appeal is conferred by Section 
26, Title 18 of said Code. 


m. 


Statement of Case. 

Plaintiff brought this action December 18, 1939 (R. 1), 
in the District Court for a limited divorce on the ground of 
cruelty. She alleged and proved among other things that 
she and defendant were married September 1, 1928 and 
lived together in the District of Columbia until about De¬ 
cember 27, 1938, at which time the defendant deserted her 
after receiving the first distribution of a large inheritance; 
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i 

I 

i 


that during most of plaintiff’s married life with the defend¬ 
ant she was employed, maintained and was the principal 
support of the household; and that the defendant started 
drinking heavily the latter part of the year 1936 and! begin¬ 
ning with July, 1937, threatened the plaintiff witH a re¬ 
volver on a number of occasions, and on one occasion 
choked the plaintiff who was freed only by the interven¬ 
tion of her daughter, Norma Ruppert; and that the defend¬ 
ant instituted suit for divorce in Florida with the indent of 
defrauding plaintiff of her rights under the marital Status. 

i 

] 

The defendant in his answer (R. 4) to the complaint al¬ 
leged among other things that he supported plaintiff to the 
best of his ability and that plaintiff’s employment wasj from 
her own choice and not from necessity; that he took pp his 
permanent residence in the State of Florida for business 
reasons and that plaintiff refused to live with him there, 
and therefore deserted defendant through her own fault; 
that plaintiff and defendant were no longer man and iwife, 
a court of competent jurisdiction in Florida having grant¬ 
ed a final decree of absolute divorce to defendant, effective 
January 8,1940. 

After a full and complete trial on the merits on Mardh 18 
and 19, 1940, and after briefs were submitted by both jpar- 
ties, the Court on April 22, 1940, entered a memorandum 
opinion holding that the plaintiff was entitled to the relief 

sought. j 

I 

Plaintiff’s testimony at the trial will be found on pp^ 12 
to 16 of the record, and that of the defendant on pp. 20 and 

21 . i 
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Thereafter on May 8, 1940 the defendant filed a motion 
for new trial (R. 41) which was granted May 24, 1940 
(R. 55), setting out among other things that since the trial 
new evidence had been discovered by the defendant dis¬ 
closing that plaintiff perpetrated a fraud on the Circuit 
Court for Westmoreland County, Virginia, in February, 
1928 to induce said Court to dissolve her marriage to Kirke 
Kibler, in that she was not a legal resident of the State of 
Virginia. 


The defendant in his affidavit (R. 44) in support of his 
motion for a new trial stated among other things that he 
met plaintiff about June 1, 1927 and soon started keeping 
steady company; that when the subject of marriage came 
up, plaintiff informed him that she was already married but 
that she was then getting a divorce in Virginia. 

At the re-trial the defendant testified (R. 69) that he 
met the plaintiff in June 1927, and immediately began keep¬ 
ing steady company with her, seeing her as frequently as 
four to six nights a week: that he proposed marriage to her 
three to four months after their first meeting; that he took 
a copy of the decree, which he had read, in the Virginia pro¬ 
ceeding to Father Connallv of the Immaculate Conception 
Parish for the purpose of obtaining dispensation in order 
that plaintiff and defendant might marry; that at the time 
he met plaintiff he knew she was married; that he was 
anxious for her to get a divorce so they could be married; 
that he and plaintiff waited six months as provided in the 
Virginia decree before being married; and that at the time 
of their marriage he was twenty-eight years of age. 

It appears that the Virginia proceeding (R. 42) was in¬ 
stituted in December 1927, about six months after the de- 
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fendant admits meeting plaintiff, and two to three months 
after he admits proposing marriage to the plaintiff. The 
final decree therein with which the defendant was so 
familiar was entered eight months or more after defendant 
admits meeting plaintiff, and five to six months afte^- de¬ 
fendant proposed marriage. I 

i 

In opposition to the defendant’s motion for new trial the 
plaintiff filed her affidavit (R. 50) stating among ojther 
things that she met the defendant in September, 1^26; 
shortly after which time the defendant proposed marriage 
despite the fact he knew* she was married; that the defend¬ 
ant immediately began encouraging her to obtain a divorce 
so they could be married without too much delay, and offer¬ 
ed to obtain the necessary funds from his mother; that!al¬ 
most as soon as the subject of divorce was suggested it \yas 
decided, and the defendant urged that she obtain a Virginia 
divorce; and that the defendant had full knowledge of evbry 
aspect of the Virginia proceeding, dating from the time'j it 
was first planned to obtain a Virginia divorce; and afiy 

i 

statement now made to the contrary is a deliberate fabrica¬ 
tion, and in furtherance of defendant’s desperate scheme 
to deprive her of her just rights after nearly t-welve years 
of married life. 

At the re-trial the plaintiff testified (R. 70) among othelr 
things that she met the defendant during the fall of 19261; 
that he proposed marriage within a week or two after theit 
meeting; that the defendant immediately began urging he| 
to get a divorce so they could be married; that he and shq 
went to her first husband, Kirke Ivibler, and discussed witl^ 
him the question of getting a divorce, to which Mr. Kiblerj 
agreed, including financing same; that the defendant stated! 
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that if Kibler would not pay for the divorce he would bor¬ 
row the money from his mother and pay for it himself. That 
from the time shortly after they met up until the time the 
Virginia divorce was obtained, plaintiff and defendant dis¬ 
cussed frequently the question of getting a divorce between 
themselves and in the presence of others; that every step 
that was taken with respect to her obtaining a divorce was 
discussed with the defendant; that prior to instituting a 
suit for divorce in Virginia plaintiff dismissed a suit for 
divorce in the District of Columbia that she had brought 
against her first husband; that she never lived in Virginia; 
that she and defendant took a copy of the decree of the Vir¬ 
ginia Court to Father Connallv to obtained dispensation; 
that six months after the date of the decree she and plain¬ 
tiff were married at the Cathedral in Baltimore. 

At the re-trial John J. Gorman testified (R. 70) that he 

was the father of the plaintiff; that his daughter introduced 

him to the defendant in the fall of 1926; that the defendant 

after meeting his daughter came to his home frequently and 

discussed freelv his desire that she obtain a divorce so thev 
* % 

could be married. 

The plaintiff offered as a witness, Mrs. Ruth Dayhoff, 
who would have testified (R. 70) that the defendant met 
the plaintiff prior to the year 1927; that she was friendly 
with plaintiff and defendant during their courtship; and 
that she heard defendant say that as soon as plaintiff ob¬ 
tained a divorce they would be married. The plaintiff also 
offered as a witness, Kirke Kibler, plaintiff's first husband, 
who would have testified (R. 71) that the plaintiff and de¬ 
fendant came to him professing that they were in love and 
wanted to get married and asking for his consent to a di¬ 
vorce ; that he consented and that between the time of their 
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first meeting and when plaintiff was finally divorced the 
defendant came to him frequently to discuss the question; 
and that he had deserted the plaintiff more than three; years 
prior to the institution of the Virginia suit. The Court 
rejected the above testimony upon the ground that it was 
corroborative of previous testimony and an improper de¬ 
fense. i 

i 

I 

On June 11, 1940, following the re-trial the District 
Court’s order was entered dismissing the complaint (R. 

66 ). i 

IV. 

I 

1 • 

Statement of Points. ! 

I 

1. The Court erred in granting a new trial on the ground 
of newly discovered evidence. 

I 

2. The Court erred in dismissing the complaint, and 1 , not 

permitting an equitable defense to defendant’s amended 
answer. | 

i 

3. The Court erred in not holding that the defendant 

was barred by the equitable principle of laches and estop¬ 
pel, from challenging the validity of the decree of divorce 
granted plaintiff by a Virginia Court dissolving the miar- 
riage to her first husband. j 

V. 

| 

Summary of Argument. 

It is the basic requirement in granting a motion for a new 
trial on the ground of newly discovered evidence that subh 




s 


evidence must have been discovered since the trial, and if 
the evidence existed at the time of the trial the aggrieved 
party must show that he was excusably ignorant thereof. 
Marshall’s v. Cashman, 111 F. (2d) 140, 142. Campbell 
v. American Foreign Steamship Co., 116 Fed. (2d) 926. 

In the instant case the so-called newly discovered evi¬ 
dence was not discovered since the trial, and the question 
of excusable ignorance cannot be in issue because the de¬ 
fendant had complete knowledge of all the facts and cir¬ 
cumstances surrounding obtaining the Virginia divorce at 
the time it was obtained, more than twelve years before 
the motion for a new trial was filed. 

If the motion for new trial was improperly granted, 
plaintiff is entitled to have the lower Court’s finding in her 
behalf reinstated. 

The first trial was the onlv trial on the merits in this 

* 

cause. In that trial the Court held that the plaintiff, fol¬ 
lowing about twelve years of married life, was entitled to 
the relief sought, namely, a legal separation and mainte¬ 
nance and support. The issue at the retrial was purel}’’ 
technical and confined to the question whether the plaintiff 
actually lived in Virginia so as to acquire a residence there¬ 
in. 


Upon plaintiff’s admission that she had not lived in 
Virginia and the doctrine of Simmons v. Simmons, 57 App. 
D. C. 216,19 F. (2d) 690, and Frey vs. Frey, 61 App. D. C. 
232, 59 F. (2d) 1046, not having yet been modified by the 
case of Goodloe v. Hawk, 72 App. D. C. 287, the Court 
dismissed her complaint. In other respects the finding of 
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the trial Justice for the plaintiff at the first trial wias not 
disturbed, and the plaintiff takes the position that if this 
Court sustains any one of her Points of Error, this Appeal 
being limited to the re-trial she is entitled to have thie find¬ 
ing at the first trial reinstated. j 

I 

I 

Because of defendant’s complete knowledge of ajll the 
facts and because he induced the Virginia divorce so he, could 
marry plaintiff, he is estopped from now attacking its 
validity. Goodloe v. Hawk, 72 App. D. C. 287. Saul vj Saul, 
No. 7246, U. S. Court of Appeals, for the D. C., decided 
July 21,1941. | 

Because defendant married plaintiff in 1928 and jlived 
with her as man and wife until 1938, with knowledge j[>f all 
the facts, he is barred by laches from now attacking the 
validity of the Virginia decree. (Bliss v. Bliss, 60 Apjp. D. 
C. 237.') " j 

i 

Because he “knowingly and wilfully” entered into the 
marriage he is also barred from attacking it by virtue of 

Section 1286 of the D. C. Code (1901). j 

i 

VL 

i 

I 

i 

Argument. j 

] 

I 

1. The Court Erred in Granting a New Trial on the Ground of 
Newly Discovered Evidence. The Final Decree of June 11, 1940, 
Dismissing Plaintiffs Complaint Should Be Vacated And The 
Finding at the First Trial In Her Favor of April 22, 1940 Rein¬ 
stated. 

i 

The defendant in his motion for a new trial asserted that 
the finding was contrary to the evidence and to law, but in 
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his supporting affidavits ignored completely these two 
grounds and sought only to establish that since the trial 
new evidence had been discovered, which had it been avail¬ 
able to him at the time of the trial the result thereof would 
have been different. 

In other words, the defendant had only one ground for 
his motion; namely, that of newly discovered evidence. Con¬ 
sequently if the plaintiff demonstrates that there was no 
newly discovered evidence, she is entitled to have the pro¬ 
ceedings remanded to the trial court with instructions that 
the finding at the first trial be reinstated. 

Now of what does the alleged new evidence consist? The 
defendant contends that a study of the stenographic tran¬ 
script of the testimony (see defendant's affidavit R. 45) 
given at the trial, shows that the plaintiff claims a life-long 
residence in the District of Columbia which recalled to his 
mind the divorce decree that plaintiff obtained in Virginia 
in February, 1928. A superficial analysis of the defend¬ 
ant’s own statements will show the patent absurdity of his 
contention and the maliciousness thereof. 

He states (R. 45) that he met the plaintiff about June 1, 
1927 and soon started keeping steady company; that he 
saw her as frequently as four to six nights a week, and pro¬ 
posed marriage three or four months after their first meet¬ 
ing (R. 69). The Virginia proceeding was instituted on 
December 9, 1927 (R. 43) after a prior proceeding (R. 65) 
filed in the District of Columbia had been dismissed on De¬ 
cember 8, 1927. 

The defendant kept company with the plaintiff by his 
own admission for a period of six months before the Vir- 
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ginia proceeding was instituted and about five months be¬ 
fore the proceeding was filed in the District of Ccilumbia 
(R. 60). He saw her as frequently as four to six nights a 
week, and proposed marriage three to four months after 
meeting plaintiff. And vet he would have the Court be¬ 
lieve that he did not know that during that period thb plain¬ 
tiff was not a resident of Virginia. The fact of the inatter 
is he was anxious to be married, and encouraged, aided, and 
abetted the plaintiff in her divorce plans. That accounts 
for the District of Columbia proceeding being filed No¬ 
vember 23, 1927, dismissed on December 8, 1927, afid the 
Virginia proceeding being instituted the following dak*. The 
defendant was twenty-eight years of age at the time and 
to believe his barefaced claim under the circumstances that 
he did not know what was going on, strains one’s crejdulitv 
a little too much. j 

It is significant that the defendant in his affidavit (R. 45) 
in support of his motion for a new trial, stated that jwhen 
the subject of marriage came up, plaintiff informed him that 
she was already married but that she was then getting a di¬ 
vorce in the State of Virginia. That statement evidences the 
defendant’s cynical disregard of the truth in his determined 
effort to do the plaintiff an injustice. For as already point¬ 
ed out the Virginia proceeding was instituted two to jthree 
months after the defendant admits proposing marriage; 
and on cross examination at the re-trial defendant admit¬ 
ted he saw plaintiff from four to six nights a week from 
the time they met to the time they were married. Further¬ 
more, the defendant admitted that he had read the Vir¬ 
ginia decree (R. 44) which stated, that the plaintiff had been 
for more than one year preceding the institution ofj the 
suit an actual bona fide resident of and domiciled inj the 

i 

State of Virginia. His familiarity with that decree is at- 


i 
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tested by the fact that he waited six months to the day as 
provided therein before being married. 

The plaintiff in her affidavit (R. 50) opposing defendant’s 
motion for a new trial stated that she met defendant in 
September, 1926, nine months earlier than the time admit¬ 
ted by the defendant; that he proposed marriage within a 
short time, and encouraged her to obtain a divorce without 
too much delay; and that he had full knowledge of every 
aspect of the Virginia proceeding. John and Lina Gorman, 
father and mother of the plaintiff, and Marguerite Hirsch 
and Ruth Dayhoff by affidavit corroborated plaintiff’s state¬ 
ment (R. 71). 

Plaintiff is aware that the trial court is permitted broad 

discretion in granting a new trial, and that the appellate 

court is loath to restrict the trial court’s discretion, except 

in such cases in which the Court mav have abused its dis- 

* 

eretion and committed manifest injustice. The plaintiff 
contends this is such a case. If this Court does not hold 
that a new trial should not have been granted an uncon¬ 
scionable result may ensue. 

It is elementary that due diligence must be employed in 
discovering new evidence. In this case the defendant by 
his own admission knew that at least from June 1, 1927 to 
December 8, 1927, when the Virginia suit was instituted, 
that the plaintiff was not a resident of the State of Vir¬ 
ginia. So it was not a question of his discovering new 
evidence. It was known to him all the time, and especially 
at the time of the first trial. He did not choose to use it 
then for reasons best known to himself and he cannot be 
heard to complain now, after having put the trial court 
and plaintiff to the trouble of a full and complete hearing 
on the merits. 





13 


i 


If the Court does not sustain the plaintiff’s other} points 
of error, and holds that the new trial was properly granted 
an unconscionable wrong will be done to plaintiffi The 
plaintiff with the encouragement of defendant obtained the 
Virginia decree; and afterward both parties acting iji good 
faith towards each other and complying strictly wijth the 
decree were married September 1, 1928. There followed 
ten years of married life during which as established at 
the first trial, the plaintiff was employed and the principal 
support of the household. As established at the first trial 
it was only after the defendant received the first distribu¬ 
tion of an inheritance, approximating Forty Thousand 
($40,000) Dollars, that he deserted the plaintiff in thS Dis¬ 
trict of Columbia, and went to Florida where he has 1 , since 
remained. 


Despite the fact that the defendant had received a dis¬ 
tribution from his inheritance all he gave plaintiff before 
leaving for Florida was Five ($5.00) Dollars (R. 16). Any¬ 
thing that he has paid plaintiff since has been involuntary; 
and at the order of the lower court following an ordbr of 

i 

contempt and appointment of a sequestrator (R. 87).! As 
further evidence of the unconscionable attitude of the de¬ 
fendant toward plaintiff, and his contempt for the processes 
of the Court of this jurisdiction attention is invited to page 2 
of plaintiff’s affidavit filed with this Court on Noveihber 
6,1940, in which she points out defendant remarried on May 
31, 1940. At that time the lower Court had held that! the 
plaintiff was entitled to a limited divorce, and the re-irial 
had not yet occurred. Information as to the remarriage 
came to plaintiff’s attention subsequent to the re-trialL 


This Court should hold that the new trial was improperly 
granted. There was no newly discovered evidence, j If 
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the new trial is allowed to stand, and the plaintiff’s other 
points of error are not sustained, an unconscionable and 
manifestly unjust wrong will be done to plaintiff. Plaintiff 
and defendant married in good faith with full knowledge of 
all the circumstances, and the defendant should not be per¬ 
mitted now after the plaintiff has borne the principal 
economic burden of ten years of married life to cast her 
aside, merely because lie has come into a substantial in¬ 
heritance and desires to be rid of her. It would indeed be a 
sterile system of jurisprudence that would permit such a 
result. 

A recent case supporting plaintiff’s contention that a new 
trial should not have been allowed is Marshall’s IT. S. Auto 
Supply, Inc. v. Cashman, 111 F. (2d) 140, 142, in which the 
lower court was reversed for granting a new trial, and the 
original verdict was ordered reinstated. The Appellate 
Court stated: 

“A motion for new trial on the ground of newly dis¬ 
covered evidence must show that the evidence was dis¬ 
covered since the trial; must show facts from which 
the Court may infer reasonable diligence on the part of 
the movant; must show that the evidence is not merely 
cumulative or impeaching; must show that it is ma¬ 
terial ; and must show that it is of such character that 
on a new trial such evidence will probably produce a 
different result.” 

In the present case the so-called new evidence was known 
to the defendant approximately twelve years before the 
motion for a new trial was filed. In the ease of Marshall’s 
v. Cashman, supra , certiorari was applied for to the Su¬ 
preme Court of the United States and denied on October 
14, 1940, which in effect means that said case is controlling 
authority on the subject of granting a new trial on the 
ground of newly discovered evidence. 
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Another recent case in point is the case of Campbell v. 
American Foreign Steamship Co., 116 Fed. (2d) 926, in 
which the Court held that: 

“The facts alleged in support of the motion ilo not 
constitute ‘newly discovered evidence’ within th^ rules. 
That phrase refers to evidence of facts in existence at 
the time of the trial, of which the aggrieved partly was 
excusably ignorant. If it were ground for a ne\y trial 
that facts occurring subsequent to the trial have shown 
that the expert witnesses made an inaccurate prophecy 
of the prospective disability of the plaintiff, the litiga¬ 
tion would never come to an end.” 

In the instant case as already pointed out there was no 
newly discovered evidence of which the defendant could 
have been excusably ignorant. The so-called newly dis¬ 
covered evidence was known to the defendant at thejtime 
the Virginia divorce was obtained, approximately twelve 
vears before. 1 

I 

2. Defendant Is Barred By Estoppel And Laches From Attack¬ 
ing Validity of Virginia Decree. 

As previously indicated the plaintiff met defendant Some 
time before she started the Virginia proceeding. He 'pro¬ 
posed marriage within a short time knowing that the plain¬ 
tiff was married and that she would have to obtain a 
divorce, before they could be married. Their plans with 
respect thereto have already been described. Defendant 
was with plaintiff almost constantly from the time they met, 
and their chief preoccupation was with plans to expedite 
their marriage. 

i 

After waiting sis months to the day as provided by the 
Virginia decree they were married. There followed jten 
years of married life in which as stated the plaintiff cjar- 


i 

i 


i 
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ried the principal share of the economic burden. It was not 
until December, 1938, after ten years of the reality of con¬ 
tinuous married life that the first and only break occurred. 
At that time the defendant received his first distribution of 
his approximately Forty Thousand ($40,000) Dollars in¬ 
heritance, and summarily deserted the plaintiff using as 
an excuse that he was going on a trip to Florida. He never 
returned after that. Indeed he obtained a decree of divorce 
in Florida in a proceeding which plaintiff’s counsel advised 
her not to defend (R. 15). 

While the Florida action was pending the plaintiff insti¬ 
tuted the present suit and after a full and complete hearing 
on the merits an opinion was entered holding that she was 
entitled to the relief sought. The opinion having gone 
against the defendant he then after a decade of the reality 
of marriage, for the first time raised the question of the 
validity of the Virginia decree: a decree in which he had 
participated as fully in obtaining as if he had been a party 
to the proceeding. It is against being made the victim of 
such unmitigated cynicism that the plaintiff seeks the assist¬ 
ance of this court. 

In the case of Goodloe v. Hawk, 72 App. D. C. 287, this 
Court stated: 

“On September 28,1926, the Virginia Court granted 
the appellee the divorce in question. It appears that 
on the strength of that decree her first husband re¬ 
married and has several children bv his second wife. 
The appellant, characterized by the District Court as 
the one who ‘caused the divorce suit to be instituted 
and carried on down there in Virginia’, married the 
appellee on June 4, 1927, and lived with her as a hus¬ 
band for more than a decade before instituting this 
action. Under these circumstances it would seem that 
he should be barred by the salutary principles of laches 
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or estoppel from challenging the Virginia court’s find¬ 
ing that the appellee was domiciled there.” I 

i 

In the present case in February, 1928, the Virginia Cburt 
granted the plaintiff the divorce in question. On the 
strength of that decree her first husband remarried. 'iThe 
defendant who participated in obtaining the Virginia de¬ 
cree married the plaintiff September 1,1928, and lived v^ith 
her as a husband for more than a decade before instituting 
this action. From an equitable viewpoint the circumstances 
of the two cases are almost identical and the defendant 
should be barred by the salutary principles of laches or 
estoppel from challenging the validity of the Virginia de¬ 
cree. i 

] 

j 

In the Goodloe case this Court cited with approval t^ie 
case of Curry v. Curry, 65 D. C. App. 47, 79 Fed. (2d) 17?, 
in which latter case the Court said: | 

“In this case the legal condition of which the plain¬ 
tiff complains was brought about by collusion, con¬ 
nivance and act of cooperation * * * but she cannot 
be heard in this Court to set up her own fraud and 
collusion in that proceeding to relieve herself of a fail¬ 
ure of consideration in the financial transactions 
which she now says produced her fraud and collusion.’? 

i 

i 

It will be noted that this salutary and equitable doctrine! 

I 

as enunciated by the Court in this case, is right in the teethi 

of what the Court said in Frev v. Frev and Simmons v.i 

•> \ 

Simmons. Further the Court said: | 

“ * * * and, of course, this salutary principle is of l 
general application not confined to the active par-1 
ties in matters of divorce, as in the case above cited, j 
for it can never lie with a litigant either by passive I 
consent, or affirmative action, to lead a Court to find 
a fact justified and fit to be carried into judgment and i 
then to contend in another Court that the same fact j 
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at the same time and within his own knowledge was 
otherwise incompetent to support a contrary judg¬ 
ment. ’ ’ 

In the present case the defendant by passive consent per¬ 
mitted the Virginia Court to find the plaintiff was domiciled 
in Virginia, and to grant her a decree of divorce, as a result 
of which he married her. It is to be noted that at the time 
of the re-trial in the present case the doctrine of the Sim¬ 
mons and Frev cases was still law in this jurisdiction. The 
order dismissing plaintiff’s complaint was filed June 11, 
1940, and the Goodloe case was decided June 24, 1940, thir¬ 
teen days later. Plaintiff ventures to state that had the 
Goodloe case been decided within seasonable time per¬ 
mitting plaintiff to file a proper motion the lower court 
would have vacated the order of June 11, 1940, and rein¬ 
stated the finding at the first trial in favor of plaintiff. Un¬ 
fortunately, however, in view of the Simmons and Frey 
cases at the re-trial the Court would not permit plaintiff to 
make an equitable defense. 


In Footnote 9 of the Goodloe case the Court states: 

“A case on all fours is Kaufman v. Kaufman, 163 
X. Y. S. 566, 569, cited with approval by this court in 
Curry v. Curry, supra. 

“In the instant case the District Court found that 
the appellant ‘caused the divorce action to be instituted 
and carried on down there in Virginia.’ If the estop¬ 
pel or laches doctrines are to be recognized in any case, 
it would seem that they should be applied here. The 
fact that the appellant was not a party of record to the 
divorce proceeding does not, in our opinion, offer any 
obstacle. Equity has regard for realities. Under the 
finding of the District Court the appellant is as re¬ 
sponsible for the action of the Virginia Court, in a real 
sense, as the appellee, if not more so. We think the 
view taken in Kaufman v. Kaufman, supra, to the 
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effect that such a party may be estopped to question the 
validity of the divorce is sound. 

“It is interesting to note that some courts !have 
taken the view that a subsequent husband has no [legal 
interest sufficient to give him standing to question his 
wife’s prior divorce. Deyette v. Deyette, 104j Atl. 
(Ver.) 232,234; Hall v. Hall, 123 N. Y. S. 1056; Crcimar- 
ty v. Cromarty, 38 Ont. L. Hep. 481; Note 120 A. L. R. 
815, 822.” 

I 

In the present case the defendant was a passive litigant 

| 

waiting in the background for the Virginia case to run its 
course so he could marry plaintiff, and in a real sensej was 
as much a party as the plaintiff; and should be estopped 
at this late date from taking advantage of his own wroitg at 
the expense of the plaintiff. 

In the Goodloe case this Court stated: 

“In light of Curry v. Curry, 65 App. D. C. 47, 79 F. 
(2d) 172 and other later decisions of this Court, how¬ 
ever, it can no longer be said that public policy re¬ 
quires non-recognition of all irregular foreign divorces. 
# * * We think it may now be stated that the general 
policy in this jurisdiction, as judicially interpreted, no 
longer prevents application in annullment action^ of 
the laches and estoppel doctrines in determining! the 
effect to be given such divorce decrees.” 

“Doubtless there are circumstances wherein a par¬ 
ticular public policy requires annullment of a marriage 
without regard to the guilt or innocence of the parities 
affected and many of the cases rejecting the lachek or 
estoppel doctrines involve such situations. The Sim¬ 
mons and Frey cases may indicate that a prior divqrce 
representing active fraud on the foreign tribunal njiust 
as a matter of public policy, be so regarded.” 

I 

i 

The circumstances of the present case are such that I the 
interests of the state will best be served by recognizing jthe 
Virginia decree as effective divorcing the appellee from jher 
first husband. Our present divorce statute permits atJso- 


! 

I 



20 


lute divorce on the ground of desertion for two years. The 
plaintiff in the Virginia proceeding obtained her decree on 
the ground of desertion for three years. Plaintiff and de¬ 
fendant were married six months after the decree was ren¬ 
dered as provided therein. Plaintiff’s first husband has 
since remarried. 

It is true that plaintiff was not a resident of Virginia 
but her suing for a divorce in Virginia at all was actuated by 
defendant's desire to be married as quickly as possible. 
Had that not been the case the plaintiff would not find her¬ 
self in her present predicament. The defendant having 
come into a substantial inheritance now seeks to be rid of 
the plaintiff, and not able to accomplish it on the merits 
seeks to charge her with a fraud that he himself brought in¬ 
to existence. Nothing could be more contrary to public 
policy than to permit defendant to perpetrate so diabolical 
an injustice. 

Lack of bova fide residence is not the kind of fraud that 
the public policy of this jurisdiction, as reflected in the case 
of Davis v. Davis, 29 App. D. C. 258, that would prevent 
invoking the laches or estoppel doctrines to determine the 
effect to be given a divorce decree. 

In the Davis case the record shows that neither Mrs. 
Davis nor her husband was a resident of Kansas where 
she obtained the decree. In a subsequent action in the 
District of Columbia, in which Dr. Davis was seeking to 
obtain possession of a minor child who had been awarded 
to Mrs. Davis under the Kansas decree on the ground that 
the Court was without jurisdiction and that full faith and 
credit should not be given to the Kansas decree, Dr. Davis 
entered into a consent decree with his wife, in which the 
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validity of tlie Kansas decree was recognized and he was 
awarded the custody of the child. Later in a suit brought 

* i 

by Mrs. Davis to collect a money judgment awarded her 
under the Kansas decree, Dr. Davis again asserted that 
the Kansas decree was invalid for lack of jurisdiction and 
that the consent decree of the District of Columbia; could 
not confer jurisdiction, and therefore, that they wei[e not 
properly divorced. The Court in its language seenjingly 
left open the question of estoppel. However, the Court 
by the result of its decision indicated that Dr. Davis wjas es¬ 
topped by his couduct. The Court, at the bottom of page 
263, in giving full faith and credit to the Kansas djecree 
said: “The relations of the parties in this case, as firmer 
husband and wife, have been completely dissolved bly the 
decree of divorce, and the complainant has the plain right 
to maintain an action in her own name as a femme sole.” 

In the recent case of Saul v. Saul, No. 7246, decided by 
this Court on July 21, 1941, the plaintiff sued for a^inull- 
ment, attacking defendant’s residence in Tennessee inhere 
she obtained a divorce from her first husband. There was a 
finding that the defendant was a resident of Tennesseje but 
the Court in its decision went out of its way to implyj that 
even if the residence had been questionable, that under the 
circumstances of the case the plaintiff would have j been 
estopped from questioning the jurisdiction of the Tennessee 
Court. 

i 

I 

I 

The equitable considerations of the present cas<fe are 
even stronger than those in the Saul case. In both casqs the 
husbands caused the wives to obtain a questionable divorce 
so they could be married. In the Saul case the parties |lived 
together for about seven years and the husband maintained 
his obligations to support the wife. In the instant case the 
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plaintiff and defendant lived together as husband and wife 
for a period of about ten years, during which time the wife 
maintained and was the principal support of the household. 
There was no break in the continuity of their marital ex- 

V 

istence until the husband received the first distribution from 
his inheritance at which time he summarily deserted the 
plaintiff. 

In the Saul case, the Court points out that: 

“The plaintiff, Saul, was not technically a party to 
the Tennessee suit. But he certainly was interested 

V 

in its outcome. His interest then was to procure the 
result which he now seeks to nullify. He, as much as 
any other not excepting Mrs. Gardner, was responsible 
for institution of the suit and obtaining the decree. 
He not only knew that she proposed to bring the suit. 
He actively aided her to do so. There is even reason 
to believe that without his instigation she might not 
have brought it. A merely partial statement of his 
part in the matter will show with what ill grace he now 
seeks to undo what his own hand wrought.” 

The above observation of the Court applies literally to 
the present case. It is only necessary that the defendant’s 
name be substituted for that of the plaintiff’s in the Saul 
case and we have a completely objective and factual de¬ 
scription of the defendant’s conduct in this case. In the 
Saul case the Court further said: 

“* * # We have not found it necessary to extend the 
application of the principles of estoppel or equitable 
disqualification beyond the sufficiency of the notice given 
to Mr. Gardner. But if it had been necessary to apply 
them more broadly, so as to preclude challenge by the 
plaintiff to the court’s jurisdiction of the res , the cir¬ 
cumstances of this case would present a situation 
peculiarly appropriate for such an application, with¬ 
in the authorities which have been cited as sustaining 
this result. 17 * * (Note 17 refers to the Goodloe 
and Curry Cases.) 
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An interesting District Court decision is that in thq case 
of Bowen v. Finke, 34 F. Supp. 235. In that case the plain¬ 
tiff sought to have his marriage to defendant declared! void 
ab initio . Defendant obtained a divorce in Marylanjd, at 
the instigation of the plaintiff, alleging that she was a j resi¬ 
dent of Marvland. Plaintiff who made all the arntaige- 

* i 

ments and paid for the Maryland proceeding, and gavd per¬ 
jured testimony concerning the residence of the defend¬ 
ant, alleged that the defendant was at the time of the Mary¬ 
land proceeding a resident of the District of Columbia. 

The Court held that they “did not believe thatlpub- 
lie policy requires action by this Court at the instance 
of a party who has confessedly perpetrated a 
against a Court of the State of Maryland, an 
now seeks equitable relief from a situation induced by 
his own wrong. The ruling in Frey v. Frey, 61 ^.pp. 
D. C. 232, 59 F. 2d 1046, has fortunately been re-ex¬ 
amined in the recent case of Goodloe v. Hawke. * j* *” 

Even before the decisions in the Goodloe and Saul cases, 
regarding the question of laches, this Court in the lease 
of Bliss v. Bliss, 60 App. D. C. 237, 239, said: 

“The bill shows that the things which plaintiff seeks 
to accomplish, namely, the annullment of the divorce 
and the cancellation of the contracts made by her Coin- 
cidently therewith, occurred nine years before th^ fil¬ 
ing of her bill, and she fails to show any reason or ex¬ 
cuse for the delay in seeking relief therefrom. Cojurts 
always discourage stale demands in the interes^ of 
the peace of societv, or, as was said bv Mr. Justice 
Gray in Speidel v. Henrici, 120 U. S. 377, 387, 7 S! Ct. 
610, 612, 30 L. Ed. 718: ‘Independently of any statute 
of limitations, courts of equity uniformly declin^ to 
assist a person who has slept upon his rights, and shows 
no excuse for his laches in asserting them.’ ” 


i 

I 

i 

i 

i 

i 
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3. Section 1286 Of The District Of Columbia Code (1901) Is. 
Alone Sufficient To Bar Defendant’s Defense That The Marriage 
Was Null And Void. 

Section 12S6 of the D. C. Code (1901), Title 14, Section 
4 of the D. C. Code (1929), provides as follows: 

“BY WHOM SUIT BROUGHT. A proceeding to 
declare the nullity of a marriage may be instituted in 
the case of an infant under the age of consent by such 
infant, through a next friend, or by the parent or 
guardian of such infant; and in the case of an idiot 
or lunatic by next friend. But no such proceeding 
shall be allowed to be instituted by any person who, 
being fully capable of contracting a marriage, has 
knowingly and willfully contracted any marriage de¬ 
clared illegal bv the foregoing sections. (Act of 
.June 30, 1902, 30 Stat. 543.)” 

Plaintiff's position in regard to the application of this 
section of the Code to the present case is that since the 
defendant had knowledge of all the material facts relating 
to his wife’s life prior to their marriage, and since he 
“knowingly and willfully” married her in the face of the 
knowledge of the facts upon which he bases his defense, he 
is prohibited from asserting such defense by the language 
of this section. The testimony is abundant on the propo¬ 
sition that during their courtship he w’as fully acquainted 
with all the facts and circumstances leading up to the plain¬ 
tiff’s obtaining the divorce in Virginia. Indeed from the 
record it is a safe inference that had he not encouraged her 
to be free of her then husband and pressed the issue of get¬ 
ting a divorce as quickly as possible, the plaintiff would not 
find herself in the present predicament. It is safe to say 
that no single fact was testified to at either trial which in 
anv wav resulted in the discovery bv the defendant of 
anything new with respect to the Virginia decree w’hich 
he did not know’ in 1927. If any litigant ever did know’- 
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ingly and willfully contract a marriage knowing all the 
details of the other spouse’s prior divorce, the defendant 
so knew in this case. 


By Section 12S3 of the Code it is provided: 

“Third. The marriage of any person either of 
whom has been previously married and whose previous 
marriage has not been terminated by death or a decree 
of divorce.” 


Section 1283 provides that marriages included in! the 
first two paragraphs of that section, including the quoted 
third paragraph, are void ab initio without being sq de¬ 
creed, but in the next section, Section 1284, it is provided 
that: “Any of such marriages may also be declared to 
have been null and void by judicial decree.” 

I 

Not only, therefore, can a person rely upon the inva¬ 
lidity, ab initio, of a marriage which comes within the pro¬ 
hibition of Section 1283, but such person may also, by virtue 
of Section 1284, resort to a suit to obtain a declaration of 
such invalidity. Section 1285 presents four other classes 
of cases where the invalidity of the marriage can 1 , be 
established onlv by decree of court. 

* * l 

i 

! 

Section 12S6 begins with the language “A proceeding 
to declare the nullity of a marriage * * *” This language 
refers to a proceeding brought either under Section 1284 
as therein expressly provided relating to the types' of 
marriages falling within the prohibitions of Section 1283, 
as well as to the types of marriages which are subject to 
their nullity being declared by a decree of court, pursuant 
to the provision of Section 1285. Section 1286, therefore, 
by beginning with the aforesaid language, has relationj to 
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suits brought to declare any marriage void, whether under 
the class contained in Section 1283, covering those abso¬ 
lutely void ab initio and the class covered by Section 1285, 
which are void only from the date of decree. 

Section 1286, insofar as it is believed to be pertinent to 
the case at bar, then continues in the second sentence there¬ 
of, as follows: 

“But no such proceedings shall be allowed to be in¬ 
stituted by any person who, being fully capable of con¬ 
tracting a marriage, has knowingly and willfully con¬ 
tracted any marriage declared illegal by the foregoing 
sections.’’ 

This section necessarily refers to both the general classes 
of marriage contained in Section 1283 and those contained 
in Section 1285, since the last word of Section 12S6 is in 
the plural, ending with the word “sections” and not with 
the word “section”. This would militate against any pos¬ 
sible construction of the section that it is limited only to 
the types of marriages covered by Section 1285, the inval- 

iditv of which mav be declared onlv bv decree. 

• * * * 

A person who is fully capable of contracting a marriage 
is a person who is an adult of sound mind and who does not 
fall within any of the prohibitions of the Code. No ques¬ 
tion has been raised in the case at bar but that the defend¬ 
ant was fully competent to marry. The question then is, 
did he “knowingly and willfully” contract the marriage 
with Mrs. Ruppertf The occasion which gives rise to this 
question is that which springs from the very substantial 
assumptions that the marriage was illegal within the mean¬ 
ings of the last paragraph of Section 1283 and that as a 
part and parcel thereof the Virginia divorce w T as invalid. 




Section 12S6 is declaratory of a principle of public policy 
announcing- that persons able to contract marriages wlijo do 
so knowingly and willfully shall not thereafter be permitted 
to seek relief from their own conscious wrongs by attempts 
to annul such marriages entered into in good faith by| the 
other spouse. This court noted with interest in Goodloe 
v. Goodloe, supra, footnote 9, that there is a line of c^ses 
which holds “that a subsequent husband has no l©gal 
interest sufficient to give him standing to question his wife’s 
prior divorce. Deyette v. Deyette, 104 A. (Ver.) 232, 234; 
Hall v. Hall, 123 N. Y. S. 1056; Cromarty v. Cromartjt, 38 
Out. L. Rep. 481; Note 120 A. L. R. 815, 822.” 

Even in the absence of statute similar principles Have 
been announced by several courts; 

Kaufman v. Kaufman, 163 N. Y. S. 566. 

Tvll v. Keller, 95 N. J. Eq. 8. | ; 

Teft v. Teft, 35 Ind. 44. 

Baker v. Baker, 84 Pa. Super. Ct. 544. 

i 

| 

In the case of Baker v. Baker, supra, an analogous 
statute was involved and the Court there held that | the 
person who marries another, knowing that the latter Has 
a husband or wife living, is not such an innocent or injured 
party within the meaning of the act authorizing the Court 
of Common Pleas to decree the alleged marriage to be 
null and void. 

It is, therefore, respectfully submitted that, by virtu© of 
Section 1286 of the Code alone, appellant is barred fiiom 
maintaining his defense. 
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VII. 

Conclusion. 

Upon the foregoing reasons and authorities cited, it is 
respectfully submitted that the Court below committed 
error in allowing a new trial, that the decree dismissing 
plaintiff's complaint should be vacated, and the finding of 
the Court below at the first trial for the plaintiff should be 
reinstated. 

It is further submitted that the Court below committed 
error in not barring the defendant from questioning the 
validity of plaintiff's Virginia decree of divorce, and for 
that reason the decree dismissing plaintiff’s complaint 
resulting from the re-trial should be vacated, and the find¬ 
ing of the Court below at the first trial for the plaintiff 
should be reinstated. 

Respectfully submitted, 


ABNER FRANK, 
JAMES SHENOS, 
Attorneys for Appellant. 
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v. 

JEROME J. RUPPERT, Appellee 
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BRIEF FOR APPELLEE. 
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Counter-Statement of Fact. 

i 

i 

Appellant’s Statement of the Case is inaccurate and om^ts 
essential facts and for this reason appellee finds it advisable 
to relate here his Counter-Statement of the Case. 

i 

Suit was filed by appellant on December 18th, 1939 (R. f) 
in the District Court of the United States for the District 
of Columbia for a limited divorce, charging desertion and 
cruelty, and alleging among other things that defendant 




had instituted suit for divorce in Florida in derogation of 
and with the intent of defrauding the plaintiff of her rights 
under the marital status. Appellant proved that such a 
suit containing these allegations was filed, not that the 
charges were proven. No children were born of the mar¬ 
riage. 


Defendant answered the Complaint (R. 4) denying the 
desertion and cruelty and set up that plaintiff had refused 
to live with him, and therefore deserted him through her 
own fault; that he had supported plaintiff and her child to 
the best of his ability, that plaintiff need not have worked 
during their married life but did so because she chose to, 
and that he was a permanent resident of the State of 
Florida and had secured an absolute divorce in Florida on 
January 8,1940, after full notice and service by publication 
on plaintiff. 

On February 9, 1940, plaintiff filed a motion for mainte¬ 
nance and support, alimony and counsel fees pendente life , 
(R. 5) and defendant answered with his own affidavit and 
a transcript of the Florida case, and the Florida decree 
(It. pp. 7, 8, 9, 10, 11). His bona fide residence in Florida 
was not denied, plaintiff claiming he was at fault in the 
District of Columbia and that she could not be bound by the 
Florida decree. No contention is made that the divorce is 
not good in Florida. On March 11, 1940, the Court denied 
plaintiff’s motion and advanced the cause for final hearing 
on March 18,1940 (R. pp. 11,12). 

At the trial plaintiff testified to certain acts of cruelty on 
the part of defendant, and that on December 27, 1938, the 
defendant left her and went to Florida. She admitted their 
relations were very friendly just prior to his leaving for 




o 

o 


Florida, that they had separated a month before he left, and 
that during that month he took her out to dinner on a! num¬ 
ber of occasions and they had enjoyable times together (R. 
p. 32) and that she had received four letters from tie de¬ 
fendant from Florida. She failed to produce the letters but 
admitted defendant wrote and asked her to come live with 
him in Florida, offering to establish a home for her and her 
daughter, his step-child (App. 1). j 

I 

She testified she went to work about a year and a| half 
after they were married and had worked continuously since, 
up to March 2,1939. She produced testimony and evidence 
that the defendant had been employed at various occupa¬ 
tions for about seven of the ten years of their married life 
together, which was from September 1, 1928, to December 
27, 1938, including active military service of a year! and 
four months, and that he always contributed to her supjport 
and that of her child, depending in amount on his abjility 
at the moment. Sometimes his support would be as j low 
as $25.00 or $30.00 per month, and at other times he con¬ 
tributed $100.00 a month, and as high as $150.00 per month 
(R. p. 13). That most of their married life was spent with 
her parents and the expenses of the household were divided 
equally between the two families, and that if one faijiily 
paid more than one-half at one time, then the difference 
would later be adjusted to a “fifty-fifty” arrangement |(R. 
p. 13). She testified that after their separation she wient 
to Florida while employed by the War Department. She 
was in Florida when her husband filed the Florida suit. 
She further testified she had lived in Washington all tier 
life, and that the only time she had been absent from Wash¬ 
ington was for a short trip to California during the ea{dy 
years of their marriage, excepting the time spent in Florida 
after they separated. She produced records showing {he 


l 
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I 
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defendant was the beneficiary of an estate valued at $35,- 
256.07, of which an undistributed share of $18,656.07 was 
due him at the time of the trial (R. p. 18). 

After a memorandum opinion that plaintiff was entitled 
to the relief sought (R. p. 41) but before the signing of a 
decree, defendant, on May 8, 1940, filed his motion for a 
new trial (R. 41), based principally on newly discovered 
evidence. His motion included a request for leave of Court 
to amend his Answer to include as an additional defense to 
the suit a denial of the validity of his marriage by reason 
of plaintiff's jurisdictional fraud in the attempted dissolu¬ 
tion of her marriage prior to the ceremonial marriage of the 
parties. His motion contained three grounds, the third being 
the one we are principally concerned with here, which was 
setting up plaintiff's fraud in obtaining a divorce decree in 
the State of Virginia procuring the dissolution of her first 
marriage to one Kirke Kibler, the fraud consisting of the 
fact that she had never lived in the State of Virginia, al¬ 
though representing to the Virginia court that she had lived 
there in order to induce that court to give her a decree. 
Defendant supported his motion for a new trial with a copy 
of plaintiff’s Complaint filed in the Circuit Court of the 
County of Westmoreland, Virginia, entitled Catherine Kib¬ 
ler versus Kirke Kibler (R. p. 42) a copy of her affidavit 
for an order of publication (R. p. 43) and the Virginia 
decree (R. pp. 43, 44), reciting among other things, that it 
appeared to the Virginia court 

“• * * from the evidence, independently of the ad¬ 
missions of either party, by pleading or otherwise, that 
the said Catherine Kibler, complainant, is now and 
has been for more than one year next preceding the 
institution of this suit, an actual bona fide resident of 
and domiciled in the State of Virginia, that she is now 
and was at the time of and prior to the institution of 
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i 

this suit an actual bona fide resident of and domiciled in 
the county of Westmoreland * • *” 

and the decree further recites 

# * that the said Kirke Kibler, defendant, has 
for more than three years next preceding the institu¬ 
tion of this suit wilfully deserted and abandoned the 
said Catherine Kibler, plaintiff * * *” j 

| 

I 

In addition, defendant filed his own affidavit (R. pp. 44, 
45, 46, 47) in which he stated that it was only after plaintiff 
testified in the case in March that his new information was 
discovered. He stated further that he first met plaintiff 
about June 1, 1927 and that when the subject of matrimony 
came up between them plaintiff informed him she wa£ then 
getting a divorce in Virginia and that his only knowledge 
of the Virginia case was what she had told him about get¬ 
ting a divorce there, and that he had accepted the Virginia 
decree in good faith up to the time of her testimony jas to 
residence in this present case. j 

i 

His affidavit further stated (R. p. 46) in effect thajt the 
new evidence he discovered was plaintiff’s testimony of 
life-long residence in the District of Columbia taken ia the 
light of the testimony he then found she gave in the Virginia 
proceeding, that she was a resident of Virginia, and thht in 
view of that discrepancy he investigated and found that 
plaintiff had not been a resident of Virginia at all. ! He 
also filed with this motion affidavits of Ruther Jackson! (R. 
p. 48) Joseph Bell (R. p. 49) and Ellen Jones (R. ppj 49, 
50) all to the effect that plaintiff lived in the District of 
Columbia continuously during the time she had testified 
in the Virginia court that she w^as a resident of Virginia. 

I 

The motion for a new trial and for leave to amend jthe 
Answer was granted on May 24,1940 (R. p. 55), and defend¬ 
ant’s amended answer filed May 29, 1940 (R. pp. 55, $6). 
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Plaintiff did not reply to the amended answer nor file a 
denial of the charge of fraud. She did file another motion 
for alimony and counsel fees (R. pp. 57, 58, 59), which was 
denied. The new trial was held on June 4, 1940, and by 
agreement of counsel, testimony was confined to the issue 
presented by the amended answer, that is, the jurisdic¬ 
tional fraud in Virginia. 

At the new trial, defendant produced the testimony of 
Ruther Jackson (R. p. 69) that plaintiff lived in the apart¬ 
ment house of which he was janitor, at 918 M Street, North¬ 
west, in the District of Columbia all during the year 1927 
(R. p. 76); Ellen Jones (R. p. 76), Joseph Bell (R. p. 69) 
and Anna \V. Schurer (R. pp. 76, 77) who all testified that 
plaintiff had lived continuously in the District of Columbia. 
Defendant testified (R. p. 69 and R. p. 77) he met plaintiff in 
June, 1927, when she lived at 918 M Street, in Washington, 
and kept steady company with her at that address until 
they were married September 1, 1928. That he proposed 
about three or four months after they met, that she in¬ 
formed him she was already getting a divorce but had not 
yet obtained the decree, and that for all he knew she might 
have lived in Virginia before he met her, he had not ques¬ 
tioned her on this point and had no knowledge of it (R. p. 
77). That it was before his proposal of marriage that she 
informed him she was getting a divorce in Virginia; that 
she "was just about ready to get the decree. He did not 
know what grounds she used, nor participate in any way 
in her Virginia divorce, and that as far as he knew at the 
time, the Virginia suit was instituted long before he knew 
her. That they did not discuss the Virginia divorce except 
for what she informed him and that after she obtained the 
decree he read it and they waited six months to marry, on 
account of a provision to that effect that he read in the 



decree. That it was quite some time after his marriage 
when he first met Mr. Kibler. i 

I 

i 

i 

Mr. Ruppert also identified plaintiff’s signature on a 
Bill of Complaint for Absolute Divorce in a suit filed in 
the Supreme Court of the District of Columbia, Equity No. 
47691, filed November 23, 1927, entitled Catherine B. Kib¬ 
ler, 918 M Street, N. W., plaintiff versus Kirke G. pibler, 
defendant, and Hester Carr, co-respondent (R. pp. j60, 61, 
62, 63, 64). That is a suit that plaintiff filed in the District 
of Columbia against her first husband for absolute divorce, 
charging adultery. She stated on oath in that Bill of Com¬ 
plaint that she was a resident of the District and had been 
such a resident for more than three years last past the filing 
date, November 23, 1927. She stated also that shb lived 
with her then husband, Kirke Kibler, from the time of their 

i 

marriage until September 5, 1925, when he deserted her. 
This suit was dismissed by plaintiff on December 8L 1927 
(R. p. 65). She filed her Virginia suit against Kirke Kibler 
on the following day and swore in the Complaint th^-t she 
was an actual bona fide resident of and domiciled ifi Vir¬ 
ginia and that Kirke Kibler wilfully deserted her 01 } Sep¬ 
tember 5,1924. 


i 

Defendant also produced in evidence the deposition of 
Catherine Kibler in the Virginia case and the deposition of 
her supporting witness, Warner Moon (R. pp. 80, 8li, 82) 
and the Virginia decree (R. p. 42). The Virginia suit sdught 
a divorce for desertion for more than three years. 

In testifying in her own behalf at the re-trial, plajntiff 
admitted she had never lived in Virginia. She also testified 
that Mr. Ruppert proposed within a week or two after their 
first meeting, that he urged her to get a divorce from I^irke 
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Kibler so they could be married; that they discussed the 
question with Kirke Kibler, and that defendant had knowl¬ 
edge of every step that was taken with respect to her obtain¬ 
ing a Virginia divorce. She introduced the testimony of 
her father, which was to the same effect. She offered the 
testimony of Mrs. Ruth Davhoff and of Kirke Kibler, which 
she stated would be corroborating and which the Court re¬ 
jected because it was cumulative and not a proper defense. 

Thereupon plaintiff’s case was dismissed on June 11, 
1940, for her failure to establish her marriage to defendant 
because of her pre-existing marriage, and from the order of 
dismissal plaintiff appeals. On August 9, 1940, the Court 
ordered defendant to pay to plaintiff the sum of $150.00 
per month alimony pending this appeal (R. p. 75). 

Summary of Argument. 

I. The granting or refusing of a new trial is discre¬ 
tionary with the trial judge and will not be disturbed unless 
on a clear showing. 

Where there is evidence to support the granting of a new 
trial at the behest of one litigant, a reviewing court cannot 
disturb the trial court’s action in this regard. 

Where new evidence is presented to the trial court in a 
motion for a new trial, and it is claimed that the new evi¬ 
dence is newly discovered, and the opposition to the motion 
contends that the newly presented evidence is not newly 
discovered, the granting of the motion necessarily includes 
an adjudication of the question of new discovery, and con¬ 
sequently the equitable principles of laches and estoppel. 





It is the duty of this court to uphold the integrity ! of all 
courts and when a litigant admits perjury and fraud jn the 
obtaining of a decree in a foreign jurisdiction, her! testi¬ 
mony and depositions in the present cause may be wholly 
disregarded. 

i 

Where a litigant admits perjury and fraud in another 
suit of similar nature in another jurisdiction, it woiild be 
improper and inadvisable for this court to re-insta^e the 
lower court’s decision at the first trial of this case, placing 
plaintiff in her former advantageous position, wheh the 
decision at the first trial was rendered before the trial pourt 
had been advised of her perjury and fraud in other litiga¬ 
tion. i 

i 

I 

I 

II. A divorce decree granted in another jurisdiction will 
not be recognized here where the foreign court had no juris¬ 
diction of the res and service was by publication, and wjhere 
it is amply demonstrated that the foreign court assumed 
jurisdiction only by reason of perjury and fraud practiced 
upon it. j 

I 

I 

Defendant here is not seeking affirmative relief by why of 
annulling his marriage but is setting up the invalidity of 
the marriage as a bar to the suit, and Sec. 1286 of the (pode 
therefore has no application. j 

i 

i 

I 

It would be improper to apply laches and estoppel to;bar 
the defense of invalidity of the marriage in the present 
case, when wife’s first marriage was attempted to be dis¬ 
solved by a fraudulent Virginia divorce, and when I the 
Virginia court had no jurisdiction of the res and conse¬ 
quently could not adjudicate the subject matter brouight 
before it. Where neither of the parties to a marriage h^ve 




10 


never lived in a jurisdiction the res is not there, and such a 
case is not one involving mere irregularity such as can be 
cured by the action of the parties. The question is deeper 
and more fundamental and anv decree rendered under those 
circumstances should not be recognized in this jurisdiction. 

Argument. 

It is not disputed as a proposition of law that the grant¬ 
ing or refusing of a new trial is discretionary with the 
trial judge. He is the person who has seen the witnesses 
and heard them testify and is better able to decide whether 
justice will best be served by leaving in effect a judgment 
or decree or by a re-opening of the case for further exam¬ 
ination. The trial court’s ruling in this regard will not 
be disturbed unless there is a manifest abuse of discretion. 
This applies as to all or any parties to litigation and on 
all or part of the issues and for any of the reasons for 
which rehearings were granted in equity cases under our 
former procedure. 

Rule 59 (a) of the Rules of Civil Procedure for the Dis¬ 
trict Courts of the United States regarding new trials 
provides as follows: 

“* * * (2) in an action tried without a jury for any 
of the reasons for which rehearings have heretofore 
been granted in suits in equity in the courts of the 
United States. On a motion for a new trial in an action 
tried without a jury, the court may open the judg¬ 
ment if one has been entered, take additional testimony, 
amend findings and conclusions, and direct the entry 
of a new judgment.” 

More than that, section (d) of Rule 59 is as follows: 

“Not later than 10 days after entry of judgment the 
court of its own initiative may order a new trial for 
any reason for which it might have granted a new trial 
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on motion of a party, and in the order shall specify the 
grounds therefore.” > 

i 

1 

The evidence the Court had before it on defendant’s mo- 

t 

tion for a new trial was this; on the one hand plaintiff’s 
testimony (R. p. 46) given in March that she had been a 
life-long resident of the District of Columbia, that she had 
always lived here except for two brief periods that do not 
concern our proposition, her complaint (R. p. 42) ini Chan¬ 
cery in the Circuit Court of the County of Westmoreland, 
Virginia, claiming Virginia residence in her case aigainst 
her husband filed in December, 1927, the decree of divorce 
from Kirke Kibler, her husband, dated February 27, 1928 
(R. pp. 43, 44) predicating the divorce on one vear’i resi¬ 
dence prior thereto in Virginia and desertion of three years, 
and the affidavit of the defendant (R. pp. 44, 45, 46, 47 ) that 
the evidence thus presented was not known to him before 
the trial in March and the circumstances of its discoivery, 
and affidavits of Ruther Jackson, (R. p. 48) Joseph Bell 
(R. p. 49) and Ellen Jones, (R. p. 49) all to the effect!that 
plaintiff was continuously a resident of the District of Co¬ 
lumbia during the year 3927. 

i 

On the other hand, plaintiff for her part filed her affi¬ 
davit (R. pp. 50, 51) not denying fraud on the court in 
Virginia and tacitly admitting complete lack of Virginia 
residence and jurisdiction, completely failing to deny per¬ 
jury and subornation of perjury in Virginia, and attempt¬ 
ing to exculpate herself by involving the defendant in lier 
own wrong, and affidavits of John and Lina Gorman (R. p. 

52) Marguerite Ilirsch (R. p. 52 and Ruth Dayhoff (R. p. 

53) each to the effect that defendant had knowledge of tjie 

Virginia proceedings. The latter affidavits have little Or 
no probative value. Then the defendant filed his repjv 
affidavit (R. p. 54) denying involvement in the Virginia 
case. i 
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The pertinent Virginia statute on residence is as fol¬ 
lows : 

Chapter 347 of the Acts of the General Assembly 
of Virginia for 1922; Code of Virginia, Sec. 5105. 
“* * * Xo suit for annulling a marriage or for divorce 
shall be maintainable, unless one of the parties is domi¬ 
ciled in, and is and has been an actual bona fide resi¬ 
dent of this State for at least one year preceding the 
commencement of the suit;” 

* * The suit, in either case, shall be brought in 
the county or corporation in which the parties last 
cohabited, or (at the option of the plaintiff), in the 
county or corporation in which the defendant resides, 
if a resident of this State, and if not a resident, in the 
county or corporation in which the plaintiff resides.” 


With this evidence before the court, being fully cognizant 
of the Virginia residence required, was it an abuse of ju¬ 
dicial discretion to re-open the hearing and take further 
testimonv bearing directlv on the validitv of the marriage 
concerning which the court was called upon to adjudicate? 
In the face of the undenied charge of fraud could the court 
entertain naught but serious doubt as to the true status of 
these parties? Must the court proceed without further in¬ 
quiry to sign a decree? To hold so would be to assert that 
a trial court is powerless to re-open a hearing to receive 
additional evidence brought to its attention, even though 
the additional evidence is such as would convince the court 
that manifest injustice might inevitably result by the sign¬ 
ing of a decree. That is not the law of this or anv other 
jurisdiction. 

In a case decided in the past month, August 22, 1941, 
being the case of Aetna Casualty & Surety Company versus 
Yeatts, 5 Fed. Rules Service 59 a 53; Department of Justice 
Bui. Xo. 125;—F (2d) decided too recently to be bound in 
permanent reports, on appeal to the IT. S. Circuit Court 
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of Appeals, Fourth Circuit, from the District Court of the 
United States for the Western District of Virginia, that 
court held that the granting or refusing of a new trip! rests 
within the discretion of the trial court and will be reviewed 
only in most exceptional circumstances. The opinion cites 
a long line of cases in which the rule is followed including: 
Montgomery Ward & Co. v. Duncan, 311 U. S. 243 
Fairmont Glass Works v. Cub Fork Coal (to. 287 
U. S. 474 

Barnes v. So. Car. Public Service Authority^ 120 F 
(2d) 439 | 

Aetna Ins. Co. v. Norris Bros., 109 F. (2il) 172 
and many others. Numerous other U. S. Supreme' Court 
and D. C. Court of Appeals cases have decided to thej effect 
that findings of fact will not be disturbed unless cjlearly 
erroneous, with complete lack of substantial evidence to 
support the findings, including: 

Davis v. Schwartz, 155 U. S. 631, 636; 15 Ct. 
237, 29 L. ed. 289 

Adamson v. Gilliland, 242 U. S. 350, 37 S. Ct. 169, 
61 L. ed. 356 j 

Cole v. Cole, 52 App. D. C. 302, 286 F, 764 j 

McLarren v. McLarren, 45 App. D. C. 237 j 

Fitzgerald v. Dodson, 58 App. D. C. 150 
Washington Times Co. v. Bonner, 66 App. t>. C. 

280, 86 F. (2d) 836 ! 

Saginaw Broadcasting Co. v. Fed. Communication 
Comm. 68 App. D. C. 282, 96 F. (2d) 554 
Pessagno v. Euclid Inv. Co. 72 App. D. C.j 141, 
112 F. (2d) 577. | 

i 

I 

i 

But we are met with the specious argument in appel¬ 
lant’s brief that the additional evidence was not newly dis¬ 
covered evidence, because, it is said, plaintiff and defendant 
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kept steady company with one another four to six nights 
a week from the time they met until they were married and 
that therefore he must have known of the Virginia case, 
and because she says she discussed every aspect of the 
Virginia case with him. Defendant denied this, so it be¬ 
came a matter of credibility and the court, knowing the 
witnesses, and having heard their testimony, relied on the 
testimony of the defendant and discarded that of plain¬ 
tiff. A trial court functions by accepting some evidence 
and rejecting others, and there is no showing here that 
the acceptance of defendant’s testimony in any way abused 
discretion. This Court has held in the case of Garrity v. 
District of Columbia, 66 App. D. C. 256, 86 F. (2d) 207, that 
while the Court of Appeals is not absolutely bound by Chan¬ 
cellor’s fact findings, it will not disturb them on appeal un¬ 
less an examination of the evidence discloses they are clear¬ 
ly wrong. The court simply believed defendant’s evidence. 
The fact of recent discovery was necessarily decided by the 
trial court’s ruling on the motion, and is not now subject 
to review* without a showing of abuse. 

Subsequent events show that the court was amply justi¬ 
fied in this view. 

At the new trial defendant introduced in evidence (R. 
p. 60) a District of Columbia suit that plaintiff had filed 
against her husband, Kirke Kibler, on November 23, 1927 
in the Supreme Court of the District of Columbia, entitled 
Catherine Kibler, 918 M Street, Northwest, vs. Kirke G. 
Kibler and Hester Carr, co-respondent. This was a suit 
for divorce charging adultery. In that case she gave her 
local address and stated she had been a resident of the Dis¬ 
trict of Columbia for more than three years last past the 
filing date. She charged Kibler with committing adultery 
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in Maryland and the District of Columbia over ^ period 
from October 5, 1925 to November 1, 1927. She accused 
him of being a bootlegger and of deserting her in September, 
1925, complained of his offenses against their marital state 
and that she could not cohabit with him, voluntarily or other¬ 
wise, and asked the court for alimony from an income al¬ 
leged to be One Hundred Dollars per week gained from 
the illicit liquor trade. j 


Now this is the gentleman she testified on Jiime 4th 
(R. p. 70) and expected the court to believe that she and 
Mr. Ruppert visited and with whom they discussed the 
question of divorce. This benign and generous person she 
claims offered to pay for a Virginia divorce so sh^ could 
marry another man. All this presumably at a timje when 
a divorce suit on the ground of adultery was actually pend¬ 
ing against him. I 


Nowhere in the record does she allege that the defendant 
had any knowledge of the District of Columbia suit; she 
would have the court believe that all three of the parties 
talked over the possibility of Mrs. Kibler divorcing Mr. 
Kibler, with not one word of the divorce suit Mrs. Kibler 
already had pending against Mr. Kibler. She deposed 
also (R. p. 51) that Mr. Ruppert urged and encouraged her 
to obtain a divorce from Mr. Kibler and offered to jibtain 
the necessary funds from his mother, but later testified 
(R. p. 70) that Mr. Kibler himself agreed to pay fof it. 

I 

No court could be expected to believe plaintiff oil her 
oath after the full disclosure of her perfidy in this litiga¬ 
tion. Not satisfied to perjure only herself in Virginia, she 
suborned the perjury of Warner Moon, her corroborating 
witness. Obviously, since her own deposition (R. pp. 81,82) 
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in Virginia is admittedly false, then the deposition of 
Warner Moon (R. pp. 80, SI) must likewise be false. 

It is perfectly apparent and obvious just what did occur. 
Kibler was sued in the District of Columbia on charges of 
adultery, the complaint informing the court of his illegal 
liquor occupation and his income of $100.00 per week gained 
thereby. She asked for alimony pendente life and he must 
have known she would presently prove his illicit occupation 
in open court and probably thereby put an end to it. Look¬ 
ing forward to such a result with no great relish he con¬ 
nived with the plaintiff for an immediate dismissal of that 
case and for a fraudulent and collusive divorce in the State 
of Virginia. Ivibler could readily furnish the necessary 
corroborating witness in the person of his own liquor part¬ 
ner, Warner Moon. 

No further mention of alimony is made after the dis¬ 
missal of the District case. In this regard the Court can 
draw a very plain and reasonable inference. 

This is the litigant the trial court was asked to believe 
at the new trial on June 4th. The same person who now 
asks the Court of Appeals to accept her testimony given 
in March and to re-instate the cause as of that date. 

Her testimony in June was heard without objection and 
likewise the testimonv of her father. Thev both testified 

V ft 

that defendant urged her to divorce Kibler and that he 
had knowledge of the Virginia proceedings. The court 
heard this testimony without objection, but she did offer 
two more witnesses whom she said would corroborate her 
and her father, and this was refused by the trial court, 
as cumulative and presenting an improper defense, and 
appellee is willing to meet this issue squarely. 
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i 

i 

l 

In the case of Goodloe v. Hawk, 72 App. D. C.j 287— 
Goodloe was the moving party in seeking an annulment. 
Before their marriage Mrs. Hawk had actually moVed to 
Virginia and lived there for the full time required by the 
Virginia statute and the District Court expressly foupd that 
the wife was a bona fide resident of that State and that 
Hawk did desert her and that no fraud was practiced on 
the Virginia Court, either in respect to jurisdiction or jcause. 
The District Court conducted an independent inquiry into 
the residence in Virginia and found, as had the Virginia 
Court, that Mrs. Hawk had been domiciled in and an Actual 
resident of the State for the full statutory period required 

and that her residence therein was not simulated. j 

i 

I 

While in the Goodloe case this Court stated that the 
general public policy in this jurisdiction no longer presents 
application in annulment actions of the laches and estoppel 
doctrines in determining the effect to be given divorcesvjdiere 
those principles are indicated, yet the Goodloe decision by 
no means requires such application, and it is submitted that 
clean hands must appear on the party coming into equity 
seeking relief and upon whose behalf the doctrines of laches 
and estoppel are sought to be invoked. 

i 

I 

The plaintiff in the case at bar comes into equity with 
anything but clean hands. i 

' i 

i 

j 

In the Goodloe case the Court used this language: ; 

“Doubtless there are circumstances wherein a par¬ 
ticular public policy requires annulment of a marriage 
without regard to the guilt or innocence of the parties 
affected and many of the cases rejecting the laches or 
estoppel doctrines involve such situations. The Sim¬ 
mons and Frey cases may indicate that a prior divqree 
representing active fraud on the foreign tribunal mUst, 


i 

i 

i 
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as a matter of public policy, be so regarded. It will be 
recalled in this connection that as regards the divorce 
here challenged no fraud was practised on the Virginia 
court respecting the appellee’s bona fide residence there 
nor the fact of her then husband’s desertion.” 

In the instant case we not only have active fraud, com¬ 
placently admitted, as to residence and hence jurisdiction, 
but we also have a very strong probability of fraud in the 
cause, on account of the difference of one year in the period 
of desertion, although no proof was taken on that point. 

Appellant’s active fraud in the Virginia case affected the 
fundamental authority of that State to deal with the sub¬ 
ject matter of the suit at all. Neither Mr. or Mrs. Kibler 
were ever domiciled in Virginia and the court had no juris¬ 
diction whatever over the res and hence had no power what¬ 
ever to deal with the case. Jurisdiction was assumed only 
because of plaintiff’s active fraud. 

The defendant’s attack on the foreign divorce is of a 
negative character, that is, it is purely defensive. He is 
not seeking affirmative relief in a strict sense, as is the situa¬ 
tion in the recent cases in which the doctrines of laches and 
estoppel were applied. 

This is not a case involving mere irregularity in the 
foreign proceedings. In the case of Saul v. Saul, No. 7246, 
IT. S. Court of Appeals for the District of Columbia, where 
those doctrines were invoked against the plaintiff seeking 
annulment, the wife was domiciled in Tennessee and the 
Court held that if any irregularity existed it was not such 
as affected the jurisdiction of the court because of the res 
being in Tennessee. The fraud in the present case goes 
much deeper than that and virtually presents to this Court 
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i 
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the question whether or not any and all foreign (jiivorce 
decrees must be upheld. Surely if any foreign decree is 
unworthy of recognition it is the decree in this case. I 

I 

In a somewhat similar factual situation this Coijirt re¬ 
fused to recognize foreign divorces of both litigants.! This 
is the case of Sears v. Sears, 67 App. D. C. 379, .92 If. (2d) 
530. There the husband defendant in a suit for absolute 
divorce on the ground of desertion denied as to the merits 
and set up a North Carolina decree he had obtained He 
also pleaded in bar that his marriage to plaintiff was 
invalid by reason of an alleged fraudulent Virginia divorce 
the wife had obtained from her first husband. Prior to 
their ceremony of marriage she had simulated residence 
in Alexandria, Virginia, and divorced the first husbajid, on 
service by publication. There, as here, her contiguous 
residence in the District was amply shown during the period 
she was supposed to have been living in Virginia.! The 
court held that defendant’s North Carolina divorce;from 
plaintiff was invalid because he had falsely represented his 
period of residence in that State and that since he had 
not been there for five years as required by the North Caro¬ 
lina statute the court was without authority or jurisdiction 
to grant him a divorce, but the Court also held that his de¬ 
fense to his wife’s suit was good for their marriag^ was 
void, due to her fraudulent Virginia divorce. Neither the 
North Carolina nor the Virginia decree possessed any valid¬ 
ity in law in the District of Columbia, and their ceremjonial 
marriage to one another could therefore be of no effect Ihere. 
In the Sears case the Court stated, regarding the Virginia 
divorce: 

“The law is well settled that in such case a decree 
of divorce rendered by the Virginia court is not re¬ 
garded as valid in the District of Columbia and is 'With¬ 
out force and effect here” ! 


i 

i 

i 


I 
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and cited the following cases: 

Haddock v. Haddock, 201 U. S. 562; 26 S. Ct. 525, 
50 L. ed. 867, 5 Am Cas 

Bell v. Bell, 181 U. S. 125, 21 S. Ct. 551, 45 L. Ed. 
804 

Diggs v. Diggs, 53 xVpp. D. C. 56, 288 F. 262 

Friedenwald v. Friedenwald, 57 App. D. C. 216, 
19 F. (2d) 690 

Simmons v. Simmons, 57 App. D. C. 216, 19 F. 
(2d) 690 

Frey v. Frey, 61 App. D. C. 232, 59 F. (2d) 1046, 
1047 

The marriage in the Sears case was held void under the 
provisions of Sections 1283 and 1284 of the D. C. Code, 
amended to June 7,1924, carried over to Code of the District 
of Columbia (1929) Title 14, Chap. 1, Sec. 1. 

The Sears couple had been married for seven years when 
the divorce was filed, but the question of laches was not 
raised. Neither was the principle of estoppel but the parties 
nevertheless were in a court of equity where the court 
could very well have considered those principles without the 
issue being raised in the pleadings had application thereof 
been indicated. In Decker v. Decker, 193 Ill. 285, 61 N. E. 
1108; 55 L. R. A. 697 it was held that a chancellor of whom 
a decree of divorce is asked, standing as a representative 
of the public, may in a proper case refuse to grant the 
decree, upon grounds without the issue of the pleadings 
and it is submitted that such is more or less common prac¬ 
tice in our own court. 

The fact of the matter is that Sears was not seeking an 
annulment of the marriage, as were the moving parties in 
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i 

! 

I 

I 


i 
I 

I 

both the Goodloe and Saul cases, but was merely pleading 
the invalidity of the marriage in bar to the suit, jusjt as in 

i 

the instant case. ' 

i 

1 

The case of Cochran v. Burdick, et al ., 67 App. D.|C. 87, 
89 F. (2d) 831—held that where a plaintiff’s conduct is 
tainted with fraud, the plaintiff is without standing in a 
court of equity, that equity will refuse relief to a feuitor 
who approaches with unclean hands, and that whenever a 
party who as actor seeks to set judicial machinery in ipotion 
and obtain some remedy, has violated conscience or!good 
faith or other equitable principles, in his prior coiiduct, 
the court will refuse to interfere on such party’s behalf to 
acknowledge his right or to award him any remedy, j 

i 

i 

Great stress is laid by appellant on the length of time 
the parties lived together as man and wife, but is respect¬ 
fully submitted that time itself is only one circumstance for 
consideration in the application of equitable principles, 
and in this case it is probably the least important. Plain¬ 
tiff testified their life together was normal and reasonably 
happy for the first eight years, and their difficulties c£me 
on them mostly in the last two of the ten years they vtere 
together. It was during those last two vears that defbnd- 

i 

ant gave to plaintiff the greater financial support (R. pp. 
13, 40). From August 8, 1937 through December 1938 
he gave her for her own personal use the sum of $1262-23 
besides paying current household bills amounting to $13151.67 
and in addition gave her daughter, his step-child, an allow¬ 
ance totalling $44.00, so in their last sixteen months to¬ 
gether he contributed better than $160.00 per month j to 
plaintiff. The commencement of their relationship was! in 
the year 1928 and they lived with each other all during the 
depression years. His trade was that of machinist (R. 
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p. 23) and in addition to working- at that trade he also 
worked as an insurance agent and a butcher, was in busi¬ 
ness for himself and was in the Army. It is common knowl¬ 
edge and need not be argued that about a year after their 
ceremony of marriage a grave financial panic and depres¬ 
sion struck this country and for the ensuing four vears 
from twelve to thirteen million able men were unemployed 
and defendant was not alone nor can he be condemned for 
accepting some financial assistance from the woman to whom 
he thought he was married. Those were troublous times and 
the man is to be commended for seeking what work he could 
obtain and for accepting any honorable employment during 
that period, even outside of his trade as machinist. 

An unusual feature of this whole case arose at and upon 
the termination of the trial in March. The record will 
show (R. pp. 12 to 31) (R. pp. 31 to 40) that the trial judge 
who is noted for the promptness of his decisions after the 
evidence is all in, had the testimony he had heard under 
advisement and that a decision was not rendered until 
April 22, 1940, the trial having been held on March 18 and 
19, and that the questions raised at the trial, namely the 
question of domicile, that is the possibility of the res being 
in Florida when both parties had removed there, and the 
question of the desertion itself were extremely close. While 
it is true that the fact of a witness demonstrating perjury 
and untrustworthiness in testifying in one case will not of 
itself necessarily afford grounds for a new trial in a sub¬ 
sequent case in which the witness testifies, yet in view of 
the closeness of the questions of both domicile and desertion 
in March it is interesting to note that both questions were 
decided by the trial judge, after a long delay, before the 
perfidy of the plaintiff came to light. Without here argu- 
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ing either of these two questions it cannot in all fairness 
be accepted that the March decision would have bejen the 
same had plaintiff’s true character and her utter ljack of 
regard for the truth or respect for an oath, judicially igiven, 
been known to Mr. Justice Bailey before his decision; The 
likelihood is just the opposite. j 

i 

I 

* I 

So this Court should not be too greatly influenced in 
considering all of the evidence on appeal, by the March 
decision, and it cannot under any consideration be accepted 
as an adjudicated fact not to be revived that defendant was 
the party wholly at fault during the ten years plaintiff 
and defendant were together. The evidence clearly dis¬ 
closes that defendant amply provided for plaintiff and his 
step-daughter during the last two years they were together 
and further that after their separation in November,! 1938 
she accepted his invitations to dinner whenever the occasion 
presented itself and that on their evenings out together 
during the month they were separated before he went to 
Florida they had enjoyable times. This is certainly not 
the action of a man who has just deserted his wife, after 
threatening to kill her with a revolver. Rather, it de¬ 
picts the kind of an individual he said he was—a man 
who worked as often as he could find work to do, who Sup¬ 
ported his wife to the best of his ability and treated, his 
step-child as his own daughter. A man who no logger 
cared to live under the same roof with her parents and jwho 
wanted her to go to Florida with him to establish a new 
home and business with his expected inheritance. 

i 

So appellee submits that the three assignments of ei^ror 
herein are without merit, and the order of dismissal in 
this case should stand. He submits that the court was hot 
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in error on its ruling on his motion for a new trial because 
there was substantial evidence to support the ruling, and 
that on the question of whether there was sufficient evidence 
newly discovered the trial judge did not abuse discretion. 

Consideration of laches is inherent in consideration of 
the motion and therefore the decision that the evidence was 
newly discovered disposes of the question of laches, which 
thereupon was res judicata . Estoppel could only enter into 
the case if laches were present, for he could not have slept 
on his rights with no knowledge of those rights, and if he 
did not know of plaintiff’s fraud in Virginia he could not 
be estopped now. 

We go beyond that and say, as was held in Andrews 
v. Andrews, 18S IT. S. 14, 47 L. ed. 366, 23 S. Ct. 237, that 
in accordance with the principle that a decree of divorce 
may be impeached, the courts generally hold that where 
neither party is a resident of the state in which the decree 
is rendered, the decree will not be given recognition else¬ 
where when the only service is constructive service. Like¬ 
wise, under the Simmons and the Frey cases where decrees 
had been obtained through fraudulent representations as 
to plaintiff’s residence and where it was held the Virginia 
court had no jurisdiction over the res and the decrees held 
void, and in the necessary import of the Haddock decision 
and also Frazier v. Frazier, 61 App. D. C. 279, 61 F. (2d) 
920, in both of which the spouse went outside the matri¬ 
monial domicile without good faith and in which both de¬ 
crees were not binding, and in the Sears case, where North 
Carolina and Virginia had no jurisdiction over the res in 
either instance and both decrees accordingly held bad. 
Defendant submits that where irregularity exists in a for¬ 
eign decree, and where it is proven that the irregularity 





I 
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I 

involves active fraud on the foreign tribunal, in a jurisdic¬ 
tional sense, affecting the very fundamental authority of 
the foreign court to deal with the subject-matter at all, 
then this Court must void the foreign decree and;hold it 
of no effect whatever. Appellee contends as a matter of 
law, that this principle should hold, even if the |parties 
stand in pari delicti, without of course conceding such is 
the case here. Appellee’s proposition is that even if laches 
and estoppel were otherwise indicated, which could! not be 
in the present case, the court as a matter of publii policy 
should reject a foreign decree where active jurisdictional 
fraud exists and the foreign court had no jurisdiction over 
the res, and would not have assumed it but for plaintiff’s 
wrong, and this Court should be zealous in guarding the 
integrity of all courts in general and reject a suitpr who 
flaunts her wrong in the face of the integrity of all icourts. 

Regarding the third portion of the argument in | appel¬ 
lant’s brief regarding Code section 1286, of the District of 
Columbia Code (1901) and kindred sections, appellee sub¬ 
mits his marriage is void ab unitio under Section 1283 
and that section 1286 is prohibitory against the bringing 
of an action and has no application here. 

i 

I 

Conclusion. 

I 

I 

i 

i 

No error was committed by the learned trial justice in 
granting to the defendant a new trial, and the coujrt was 
correct in ruling that the doctrines of laches and esitoppel 
had no application in this particular case, and further 
that the public policy of the District of Columbia is jthat a 
foreign decree obtained by fraud without jurisdiction in 
the foreign tribunal over the subject-matter of the suit 


I 
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has no effect in law in this District and is void, and that 
therefore the order appealed from in this suit is affirmed. 

Respectfully submitted, 

J. ROBERT ESHER, 
Attorney for Appellee. 


October 20, 1941, 
Washington, D. C. 
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APPENDIX. 

I 

I 

DISTRICT COURT OF THE UNITED STATES 

i 

foe the District of Columbia. 


Catherine Ruppert, 

Plaintiff, 

vs. 

Jerome J. Ruppert, 

Defendant . 


Civil Action No. 5183. 


1 1. Complaint for Limited Divorce on Grounds of 
Cruelty and for Maintenance and Support. 

i 

i 

(Filed December 18, 1939.) 

i 

i 

IN THE ! 

DISTRICT COURT OF THE UNITED STATES j 
for the District of Columbia. I 


Catherine Ruppert, 5616 13th St., N. W., 
Washington, D. C., 

Plaintiff, 

v. 

Jerome J. Ruppert, 479 N. E. 30th Street, 
Miami, Florida, 

Defendant. 


1. Plaintiff has been a bona fide resident of the District 
of Columbia for more than one year preceding the com¬ 
mencement of this action. 


i 




2. Defendant is a non-resident of the District of Colum¬ 
bia, at the present time residing in the state of Florida, 
but the marital domicile of plaintiff and defendant is the 
District of Columbia. 

3. Plaintiff and defendant were married at Baltimore, 
Maryland, September 1, 1928, by a person qualified to do 
so, and lived together continuously thereafter in the Dis¬ 
trict of Columbia until on or about December 27, 1938, at 
which time in the District of Columbia defendant discon¬ 
tinued living with plaintiff without just cause and has con¬ 
tinuously since lived apart from her. 

4. That during their entire married life together, cov¬ 
ering the period from September 1, 1928 to on or about 

December 27, 1938, the only portion thereof that the 
2 defendant supported plaintiff properly was the year 
1937 and the first half of the year 1938. That during 
most of plaintiff’s married life with the defendant she was 
employed, maintained and was the principal support of 
the household. 

5. That the defendant deserted the plaintiff shortly 
after receiving a substantial portion of his share of an 
estate of which he is a beneficiary, and despite the fact that 
their marital domicile is in the District of Columbia, the 
defendant has instituted a proceeding for a divorce in the 
Circuit Court of the 11th Judicial Circuit in and for Dade 
County, Florida. That the defendant instituted the Florida 
proceeding in derogation of and with the intent of de¬ 
frauding the plaintiff of her rights under the marital 
status. That a copy of the Order of Publication in said 
proceeding marked Exhibit “A” is attached hereto and 
plaintiff prays that it be read as part hereof. 
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6. That the defendant started drinking heavily the lat¬ 
ter part of the year 1936, and beginning with July 19&7 the 
defendant threatened the plaintiff with a revolver on at 
least six different occasions. That on one occasion defend¬ 
ant choked the plaintiff and was freed only by the inter¬ 
vention of her daughter, Nonna Ruppert. That plaintiff 
as the result of defendant’s cruel behavior would have 4sked 
him to leave but was afraid to do so, for fear of bodily 
injury. j 

I 

WHEREFORE, plaintiff demands Judgment againsit the 
defendant for a legal separation from bed and board,} ali¬ 
mony pendente life, permanent alimony, maintenance and 
support, the costs of these proceedings and reasonable 
counsel’s fees. 

i 

i 

3 That defendant be enjoined and restrained fi*om 

further prosecuting the divorce proceedings insti¬ 
tuted by him in the Circuit Court of the 11th Judicial Cir¬ 
cuit in and for Dade County, Florida. 

i 

S 

I 

That a rule issue out of this Court, directed to the defend¬ 
ant, requiring him to appear on a day certain and show 
cause, if any he has, why he should not be restrained fr<j>m 
further prosecuting the divorce proceedings mentioned 

herein. ; 

| 

CATHERINE RUPPERTJ 

| 

Abner Frank, 

James Shenos, j 

Attorneys for Plaintiff . i 


I 

I 
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District of Columbia, ss.: 

CATHERINE RUPPERT, being first duly sworn de¬ 
poses and says that she has read the foregoing complaint 
by her subscribed, and that she verily believes the things 
therein stated to be true. 


CATHERINE RUPPERT. 

Subscribed and sworn to before me 
this 18th day of December, 1939. 

Paul N. Cherry, 

Notary Public, D. C. 

(Notarial Seal.) 


• • • • • 


5 Answer to Complaint for Limited Divorce 

and Maintenance. 

(Filed January 20, 1940.) 


For Answer to the Complaint filed against him, defend¬ 
ant states the following: 

1. He admits the allegations of paragraph 1, and answer¬ 
ing paragraph 2 states he is a permanent resident of the 
State of Florida and that the marital domicile of the parties 
is not the District of Columbia. 
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2. Answering paragraph 3 of the Complaint, defendant 
admits the allegations therein, except to sav that the! par¬ 
ties hereto discontinued living together as man and j wife 
on or about the date alleged by reason of plaintiff’s deser¬ 
tion of defendant. i 


i 

3. In answer to paragraph 4, defendant states tliajt at 

all times during the married life of these parties he Sup¬ 
ported plaintiff and her child to the best of his ability, jand 
that plaintiff’s employment was from her own choice and 
not from necessity. S 

1 

4. Defendant denies the allegations in paragraph 5 of 
the Complaint and states the facts to be that he took up his 
permanent residence in the State of Florida for business 
reasons and that plaintiff refused to live with him in the 
State of Florida and thereby deserted defendant through 
her owm fault, and the further fact that these parties alre 
no longer man and wife, a court of competent jurisdiction 
having granted a final decree of absolute divorce to defend¬ 
ant here, after full notice and service according to Florida 
statutes made and provided, said decree being dated apd 
effective January 8th, 1940. That after said date the for¬ 
mer marriage of these parties is fully dissolved and there 
is accordingly nothing for the court here to decide. The 
remaining material allegations in the Complaint of plaintiff 

are denied. 

i 

6 WHEREFORE, the premises considered, defends 

ant prays that the Complaint and prayers of plain-j 
tiff herein be denied, with costs. 


JEROME J. RUPPERT. 




6 


JEROME J. RXJPPERT, being on oath duly sworn, de¬ 
poses and says that he has read the foregoing Answer by 
him subscribed and knows the contents thereof; that the 
matters and things therein stated are true. 

JEROME J. RUPPERT. 

Subscribed and sworn to before me this 
12 day of January, 1940. 

Ida M. Libby, ' • ' 

Notary Public, 

State of Florida at Large. 

My Commission Expires Nov. 4, 1942. 

(Notarial Seal.) 

J. Robert Esher, 

Attorney for defendant. 


• • • • • 


15 Order. 

(Filed March 11, 1940.) 


• • • • • 


Upon consideration of the Complaint and Motion for 
maintenance and support, alimony and counsel fees (pen¬ 
dente lite, and the motion of defendant to strike plaintiff's 
additional supplemental affidavit in support thereof, and 
upon consideration of the argument of counsel made there- 
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on and the motion of the Court to advance said cafise for 
final hearing, 

j 

IT IS, by the Court this 11th day of March, 1940, j 

! 

i 

ORDERED, that the first two motions be denied, and that 
the date of final hearing of said cause be advanced to March 
18, 1940. 

7 i 

F. DICKINSON LETTS, 
Justice. i 


Approved as to form. 

J. Robert Esher, 
Attorney for Defendant. 
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Memorandum Opinion. 

(Filed April 22, 1940.) 


I think that the plaintiff is entitled to relief sought. 

BAILEY, 

J. 


76 


Memorandum Opinion. 

(Filed May 24, 1940.) 


The motion for a new trial and for leave to file an amend¬ 
ed answer and counterclaim will be sustained. 


BAILEY, 

J. 
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77 Amended Answer to Complaint. 

(On ground of marriage void ab initio.) 
(Filed May 29, 1940.) 




For further and amended answer to the Complaint here¬ 
in, defendant respectfully shows to the Court: 

I. Plaintiff and defendant herein went through a cere¬ 
mony of marriage with each other at Baltimore, Maryland, 
on September 1, 1928. Plaintiff had been previously mar¬ 
ried to one Kirke Kibler and she had informed defendant 
this marriage had been dissolved by divorce and that she 
had a legal right to marry the defendant and that there 
were no impediments to such a marriage, and this was ac¬ 
cepted by defendant in good faith. 

II. Plaintiff was not divorced from Kirke Kibler on 
September 1, 1928, nor has she been at any other time so 
divorced, and she is now and was on September 1,1928 and 
has been since that date the legal wfife of Kirke Kibler. 

III. On, to-wit, the 9th day of December, 1927 plaintiff 
herein instituted a proceeding for an absolute divorce from 
Kirke Kibler in the Circuit Court of Westmoreland County, 
Virginia, representing to that Court in that proceeding in 
winch she appeared as plaintiff that she was then, and had 
been for more than one year next preceding the institution 
of her suit, an actual, bona fide resident of and domiciled in 
the State of Virginia. That she was then an actual bona 
fide resident of and domiciled in the County of Westmore- 
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i 
i 
i 

i 

i 

land. She made oath on said date that the defendant in 
that ease was a non-resident of Virginia and obtained an 

order of publication therein. I 

i 

I 

IV. The law of Virginia required a period of residence 
of one year in the State preceding the filing of a compjlaint, 

in order to give Virginia jurisdiction to grapt an 
78 absolute divorce, the requirement being that plain¬ 
tiff be an actual bona fide resident of and domiciled 
in the State. Plaintiff gave oath in the Virginia suitithat 
she was an actual bona fide resident of and domicileld in 
Virginia from July 10, 1926 to February 20, 1928; that 
from July 10,1926 to August 6,1927 she was an actual bona 
fide resident of Arlington County, Virginia, and that from 
August 6, 1927, to the date she testified, which was Febru¬ 
ary 20, 1928, she was an actual bona fide resident of land 
domiciled in Westmoreland County, Virginia; that ishe 
was employed as a housekeeper in Westmoreland Couqty. 

V. Plaintiff’s allegations and testimony in the Virginia 
case were false as to her residence in the State, the testi¬ 
mony of her corroborating witness procured by her was 
false, that the said testimony of herself and witness y r as 
known by plaintiff to be false and to be perjury, that plain¬ 
tiff was never an actual, bona fide resident of or domiciled 
in the State of Virginia, she was not entitled to a Virginia 
divorce in that Virginia had no jurisdiction of plaintiff, 
defendant, or marital res, and her testimony as above de¬ 
lated was given by plaintiff to commit a fraud on the said 
Court in Virginia, and it did in fact accomplish its fraudu¬ 
lent purpose, in that the said Court on, to-wit, the 27th d^y 
of February, 1928 decreed an absolute divorce, when with¬ 
out the false, fraudulent and deceitful evidence of plaip- 
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tiff as to her residence the Honorable Court would not 
have signed such decree. 

VI. Defendant here states that plaintiff is still the law¬ 
ful wife of Kirke Kibler and is not his wife, and that the 
claimed marriage in this case is a nullity and is void ab 
initio. 

Wherefore, the premises considered, defendant prays 

I. That the alleged marriage between plaintiff 
79 and defendant herein be held a nullity and void ab 
initio. 

II. That this suit be dismissed, with costs. 

III. And for such other and further relief as the Court 
may deem proper. 


J. ROBERT ESHER, 
Attorney for Defendant. 





1 
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IN THE 


CIRCUIT COURT OF THE COUNTY OF 
WESTMORELAND, VIRGINIA. 

In Chancery. 


Catherine Kibler, 

Plaintiff, 
v. 

Kirke Kibler, 

Defendant. 


To Honorable Joseph W. Chinn, Judge of the said Court ; 

I 

Your complainant, Catherine Kibler, respectfully shojws 
to vour Honor 


i 

1. That she is now, and has been for more than ope 
year next preceding the institution of this suit, and actual, 
bona fide resident of and domiciled in the State of Virginia. 

i 

i 

2. That she is now, and was at the time of and prior 

to the institution of this suit, an actual bona fide resident df 
and domiciled in the County of Westmoreland. j 

i 

3. That heretofore, to wit, on the 6th day of August!, 
1921, your complainant and the defendant were legally marl 
ried in the City of Baltimore, in the State of Maryland. 

i 

4. That more than three years next preceding the in-j 
stitution of this suit, to wit, on or about the 5th day of! 
September, 1924, the defendant, Kirke Kibler, wilfullyj 
deserted and abandoned your complainant, and has since- 
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that time continuously deserted and abandoned her. That 
your complainant did nothing to provoke the said deser¬ 
tion, but was at all times a true and faithful wife, and after 
the said desertion sought to induce the defendant, her hus¬ 
band to return to her and live with her again. 

That the said defendant is not a resident of the State of 
Virginia, and his last address known to your complainant 
is 906 K Street, N. W., Washington, D. C. 

56 Your complainant, therefore, being without rem¬ 
edy save in a court of chancery, prays that the said 
defendant, Kirke Kibler, be made party defendant to this 
suit, and that he be required to answer this bill, an answer 
under oath being waived; that an order of publication be 
awarded your complainant against the said defendant, and 
that it be published, posted and mailed as the law directs; 
that your complainant be granted a divorce a vinculo matri¬ 
monii ., and that she be granted all such other, further and 
general relief as the nature of her case may require; and she 
will ever pray &c. 


(Signed) CATHERINE KIBLER. 


By (Signed) Thomas L. Hunter, p. q. 


I 


i 

i 


Affidavit for Order of Publication. 

I 

i 

(Filed May 8, 1940.) j 

i 

i 

IN THE ! 

CIRCUIT COURT OF THE COUNTY 0$ 

WESTMORELAND, VIRGINIA. j 


Catherine Kibler, 

Plaintiff, 
v. 

Kirke Kibler, 

Defendant. 


This day Catherine Kibler personally appeared before 
me, George 0. Tayloe, a commissioner in chancery for the 
Circuit Court of the County of King George, at my office in 
King George County, and being duly sworn made oath that 
Kirke Kibler, defendant in the said suit is not a resident 
of the State of Virginia and that his last known posf office 
address is 906 K Street N. W., Washington, D. C. ! 

1 

Given under my hand this 9th day of December, 1927. 

i 

(Signed) GEORGE 0. TAYLOE, 

Commissioner in Chancery. 


i 
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113 IN THE 

CIRCUIT COURT OF THE COUNTY OF 
WESTMORELAND, VA. 


Catherine Kibler, 

Plaintiff, 

v. 

Kirke Kibler, 

Defendant. 


The depositions of Warner Moon and Catherine Kibbler, 
taken before me, Joseph A. Billingsely, a commissioner in 
chancery for the Circuit Court of the County of King 
George at my office at King George C. H. on Monday the 
20th day of February, 1928, between the hours of 10 A. M. 
and 4 P. M. of that day to be read in evidence on the behalf 
of the plaintiff in the above entitled cause. Process in this 
suit having been had by order of publication, no notice for 
the taking of these depositions was necessary: 

Present, Thomas L. Hunter, Attorney for the Plaintiff. 

WARNER MOON, a witness of lawful age being first 
duly sworn, deposed and said: 

lq. What is your residence and occupation. A. I live 
in Washington, D. C. and I am a painter. 

2q. Are you acquainted with Catherine Kibler and Kirke 
Kibler, the plaintiff and defendant in this suit. A. I am, 
I have known them for five years. 



i 

1 

| 


3q. Of what state and county is Catherine Kibleij the 
plaintiff now an actual bona fide resident and domicile!! in. 
A. She is now an actual bona fide resident of and domiciled 
in Westmoreland County, Virginia. 

4q. How long has she been an actual bona fide resident 
of and domiciled in the State of Virginia and County of 
Westmoreland. A. She has been an actual bona fide resi¬ 
dent of the State of Virginia since July, 1926, when ishe 

i 

moved to Arlington County. In August 1927, about 
114 the first part of that month she moved to Colonial 
Beach where she has resided since. 

i 

5q. Do the plaintiff and defendant now live together! as 
man and wife. A. No, they have not for several years. 1 

| 

5q. State if you can why they do not now live together. 
A. Well, somewhere about the first of September, as w|ell 
as I remember, in 1924, Mr. Kibler, the defendant left his 
wife when they were living in Washington, D. C. and hjas 
never returned to her. j 

I 

i 

6q. Do you know why he deserted her. A. Yes, he 
became fonder of another woman than of her. When she 
reproached him, he left. j 

i 

7q. How are you acquainted with these facts. A. I wajs 

living at their house at the time. j 

I 

i 

8q. Did Mrs. Kibler do anything, as far as you know, to 
justify or provoke this action by her husband, the defend!- 
ant. A. I certainly do not believe that she did. I feel 
sure she did not. I do know she was much distressed by! 
his desertion, and I know that T tried to prevail on the hus-j 


I 

i 
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band to return, but he said he was through and would not 
listen to me. 

9q. When you approached him did he blame his wife 
for his act. A. No, he never said she was in fault. 

Further this deponent sayeth not. 

(Signed) WARNER MOON. 


115 CATHERINE KIBLER, a witness of lawful age 
being next duly sworn deposed and said: 

lq. What is your residence and occupation. A. I live 
at Colonial Beach, Virginia, and I am a housekeeper. 

2q. How long have you been an actual bona fide resident 
of and domiciled in the State of Virginia and in the County 
of Westmoreland. A. I have been an actual, bona fide 
resident of and domiciled in the State of Virginia since 
July 10th, 1926 when I moved from Washington to Arling¬ 
ton County, Virginia. I lived in Arlington County, near 
the city limits of Alexandria till the 6th of August, 1927 
■when I moved to Colonial Beach where I have lived since. 

3q. When and where were you and the defendant legally 
married. A. We were married in Baltimore, Maryland 
on the 6th day of August, 1921. 

4q. Do you and your husband now live together, as man 
and wife. A. We do not. We have not since the 5th of 
September, 1924. On that day my husband, after we had 
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37 


frequently quarreled about his attentions to other wojnen, 
left me and said he was done with me till the end of tin^e. 

I 

4q. Has he ever returned, or communicated with ! you 
since. A. I have not seen him since. I know that he still 
lives in Washington, D. 0. because I hear from other peo¬ 
ple. I did send friends to him and beg him to come tjack 
and live like a man, but he has never paid any attentioh to 
my messages. j 

i 

f>q. You speak of quarreling with him. Were you cij-oss 
and disagreeable to him. A. No, I never had a cifoss 
116 word for him except when he went out with and spent 
his money on other women and left and neglected me. On 
these occasions he told me he did not care for me, and s^id 
he found other women more attractive. j 

i 

I 

5q. Were any children born of this marriage? A. ^ es > 
sir, one girl, six years old. She is with me. j 


6q. Has your husband, the defendant, ever sent you a!ny 
money since his desertion. A. Not a cent. 

i 

1 

Further this deponent sayeth not. 


(Signed) CATHERINE KIBLER.J 


i 


Virginia, King George County, to wit: j 

j 

I, JOSEPH A. BILLINGSLEY, a Commissioner in chaji- 
cery for the Circuit Court of the County of King George 

do hereby certify that the foregoing depositions of Warner 

i 

i 

! 
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Moon and Catherine Kibler were this day taken, sworn to 
and subscribed before me in my office at King George C. H. 
at the time, place and for the purposes set out in the caption 
hereof. 

Given under my hand this 20th day of February, 1928. 

(Signed) JOS. A. BILLINGSLEY, 
Commissioner in Chancery. 


Decree. 

(Filed May 8, 1940.) 

57 IX THE 

CIRCUIT COURT OF THE COUNTY OF 
WESTMORELAND, VIRGINIA. 

February 27th, 1928. 


Catherine Kibler, 

Plaintiff, 

v. 

Kirke Kibler, 

Defendant. 


The order of publication awarded the complainant against 
the defendant having been duly issued, published, posted 
and mailed, as the law directs, and more than fifteen days 
having elapsed since the maturity thereof, and the defend- 
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l 

I 

i 

i 

ant having failed to appear, plead, demur or answer^ this 
cause is set for hearing as to him, and came on this day to 
be heard upon the complainant’s bill, duly filed and ma¬ 
tured at rules, upon the depositions of witnesses, and was 
argued by counsel: 

I. 

Whereupon it appearing to the court from the evidence, 
independently of the admissions of either party, by pleading 
or otherwise, that the said Catherine Kibler, complainant, 
is now* and has been for more than one year next preceding 
the institution of this suit, an actual bona fide resident of 
and domiciled in the State of Virginia, that she is now and 
w r as at the time of and prior to the institution of this ^uit 
an actual bona fide resident of and domiciled in the county 
of Westmoreland; that the said plaintiff and defendant 
w r ere heretofore legally married in Baltimore, Maryland 
on the 6th day of August, 1920, that the said Kirke Kibler, 
defendant has for more than three years next preceding 
the institution of this suit wulfully deserted and abandoned 
the said Catherine Kibler, plaintiff and does now continue 
to desert and abandon her, doth adjudge order and decree 
that the said plaintiff be and she is hereby granted a di¬ 
vorce a vinculo matrimonii from the defendant, and tfiat 

i 

the bonds of matrimony heretofore solemnized between 

them be and they are hereby dissolved and annulled. 

i 

l 

58 But neither plaintiff nor defendant shall marry again 
writhin six months from date of this decree. Arjd 
there appearing nothing further to be done in this cau^e 
it is ordered to be stricken from the docket. j 

i 

j 

A Copy-Teste: j 

(s) ALBERT STUART, 

Cleric Circuit Court Westmoreland 
County, State of Virginia. 
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Bill of Complaint for Absolute Divorce. 

(Filed Nov. 23, 1927.) 

In the 

SUPREME COURT OF THE DISTRICT OF COLUMBIA 
84 Holding an Equity Court 

Equity No. 47691. 


Catherine Kibler, 918 M St., N. W., 

Plaintiff , 


v. 

Kirk G. Kibler, 

and 

Hester Carr, 


Defendant , 


Co-respondent. 




The bill of complaint of Catherine B. Kibler respectfully 
shows to the Court as follows: 

1. That she is a citizen of the United States and a 
resident of the District of Columbia, and has been such 
resident for more than three years last past. 

2. That the defendant, Kirk G. Kibler, is likewise a 
citizen of the United States and a resident of the District 
of Columbia, and is sued herein in his own right and as 
the husband of the plaintiff. 
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3. That the co-respondent, Hester Carr, is, so plaintiff 
is informed and believes, also a citizen of the United States 

and a resident of the District of Columbia. ! 

i 

i 

4. That heretofore, to-wit, August 6, 1921, plaintilf! and 
defendant were lawfully married in Baltimore, Maryland, 
by a minister of tlie gospel duly authorized to performj the 

rites of matrimonv. j 

i 

I 

5. That of this union, one child, Norma K., now |five 

years old was born. j 

6. That following the marriage of plaintilf and defend¬ 
ant, they returned to the District of Columbia and took up 

their residence here as husband and wife. That 
85 although plaintiff has at all times deemed herselfi as 
an affectionate and considerate wife, yet the defend¬ 
ant, Kirk G. Kibler, has notwithstanding the same, dis¬ 
regarded the vows of his marriage, has oft-times treated 
plaintiff with cruelty, and on, to-wit, September 5, 19)25, 
without cause or excuse did wilfully desert and abandon 
plaintiff, which desertion and abandonment has continued 
without interruption until the present time. 

I 

7. That the defendant, Kirk G. Kibler, has, for a long 

period of time, improperly associated with the co-respojn- 
dent herein, has taken her to places of amusement, has de¬ 
voted his time and attentions to her, to the neglect of tljie 
plaintiff and her child, and has flaunted his association with 
the co-respondent before plaintiff, all of which has caused 
plaintiff to become distressed and ill, mentally anjd 
phvsically. j 

j 

8. Plaintiff avers that in the early part of September, 
1925, she met the defendant, Kirk G. Kibler, and the cd- 
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respondent, Hester Carr, in the defendant’s automobile at 
9th & G Streets, Northwest, in the nighttime; that plaintiff 
on this occasion advised and informed the co-respondent, 
Hester Carr, that the defendant was a married man; that 
thereupon said co-respondent promised plaintiff she would 
give up associating with defendant, and stated that her 
association with defendant had been upon the basis of his 
representation that he was unmarried; that defendant then 
and there resented the act of plaintiff in speaking to him 
and to the co-respondent, and upbraided and abused plain¬ 
tiff and thereafter never returned home. That plaintiff 
and defendant were occupying premises 722 Taylor Street, 
Northwest, at the time of the desertion of plaintiff by de¬ 
fendant, as aforesaid. 

9. Plaintiff avers that the defendant, Kirk G. Kiblcr, 
and the co-respondent, Hester Carr, committed adultery 

with each other at premises 904—K Street, North- 
86 west, Washington, District of Columbia, on, to wit. 

October 5, 1925; that since September, 1925, the 
defendant Kirk G. Kibler and the co-respondent, Hester 
Carr, have constantly associated with each other and have 
made pleasure trips together to nearby resorts. 

10. Plaintiff avers that in February or March of 1927, 
defendant moved to premises 906 K Street, Northwest, 
from the apartment which he had formerly occupied at 
904 K Street, Northwest; that the co-respondent, Hester 
Carr, has visited the defendant on occasions too numerous 
to mention in his apartment at both of the aforementioned 
addresses. 

11. Upon information and belief, plaintiff avers that 
the defendant, Kirk G. Kibler, and the co-respondent. 
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Hester Carr, committed the act and oiTense of adultery With 
each other at premises 906 K Street, Northwest, "Washing¬ 
ton, District of Columbia, on, to wit, October 22, 1927. j 

12. Upon information and belief, plaintiff avers that 
the defendant, Kirk G. Kibler, and the co-respondeht, 
blester Carr, committed the act and offense of adultejry 
with each other on, to wit, October 24, October 26, and Oc¬ 
tober 29, 1927, at premises 906 K Street, Northwest, Wash¬ 
ington, District of Columbia. 

I 

I 

13. Plaintiff further avers that the defendant, Kirk 

G. Kibler, and the co-respondent, Hester Carr, have com¬ 
mitted divers and sundry other acts of adultery with eatjh 
other in Washington, District of Columbia, and in the State 
of Maryland, between September, 1925, and November 1, 
1927, but the exact dates and places of said acts of adultery 
are at present unknown to plaintiff. i 

i 

! 

87 14. That plaintiff is at the present time unemi- 

ploved, having been unable to procure a position!, 
and is in great need of an allowance from the defend} 
ant for the support of herself and the minor daughtei[ 
of the parties hereto; that plaintiff has heretofore beerj 
able, for short periods of time to obtain employment and! 
has thus aided in her own support, but she is now without! 
employment and without funds with which to provide! 
the necessaries of life for herself and the minor daughter! 
of the parties hereto; that the defendant has no visible! 
means of support, but maintains an automobile for his own j 
convenience and is, so plaintiff is informed and believes i 
and accordingly avers, engaged in the business of unlaw¬ 
fully selling intoxicating liquor, which vocation has ap¬ 
parently heretofore well supplied the defendant with the 
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necessaries of life, lias enabled him to live in comfort and 
even in luxury, but during all this time defendant has 
refused to adequately provide for the support of plaintiff 
and the minor daughter of the parties hereto; that plaintiff 
has no specific information relative to the income which 
defendant derives from the business of dealing in intoxi¬ 
cating liquor, but, from information which she has been 
able to obtain, the defendant is in receipt of at least $100.00 
per week from this enterprise; that plaintiff is without 
property of any nature and, until she is able to procure 
employment is absolutely dependent upon whatever allow¬ 
ance this Honorable Court may see fit to make for her sup¬ 
port and maintenance and for the support and mainten¬ 
ance of the minor daughter of the parties hereto; that plain¬ 
tiff is, in all respects, a fit and proper person to have the 
custody of said daughter and desires that the Court award 
the custody of said daughter to her. 

88 15. That all of the foregoing acts of adultery 

were committed by the defendant, Kirk G. Kibler, 
and the co-respondent, Hester Carr, without the consent, 
privity, procurement or connivance of the plaintiff and 
since learning of the same, she has not cohabited with the 
defendant as husband and wife, voluntarily or otherwise. 

Wherefore, the premises considered, plaintiff prays as 
follows: 

1. That the United States Writ of Subpoena issue out of 
this Court directed to the defendants and each of them re¬ 
quiring them to appear herein and answer the exigencies of 
this bill. 


2. That all necessary rules may from time to time issue. 



I 


25 

i 

i 

i 

3. That plaintiff may be awarded alimony pendente, life 
for the support of herself and the minor daughter ofj the 
parties hereto, together with the custody of said daughter, 
counsel fees and costs. 

I 

i 

i 

4. That upon final hearing of this cause, plaintiff be 
awarded a decree of absolute divorce against the defendant, 
on account of the grounds herein set forth, together vjrith 
permanent alimony, the permanent custody of the minor 

daughter of the parties hereto, counsel fees and costs, j 

■ i 

I 

5. And for such other and further relief as the natgre 

of the case may require and to the Court may seem jlust 
and proper. i 

i 

! 

CATHERINE B. KIBLER, j 
Plaintiff . j 

I 

Raymond Neudecker, j 

Wm. C. Ashford, 

Attorneys for Plaintiff. | 


89 District of Columbia, ss.: 

j 

CATHERINE B. KIBLER, being first duly sworh, 
according to law, deposes and says: that she has read tile 
foregoing bill by her subscribed and knows the contents 
therein; that the matters and things contained as of her 
personal knowledge are true, and those based on informa¬ 
tion and belief she believes to be true. 


i 


CATHERINE B. KIBLER, 
Plaintiff. 


i 
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Subscribed and sworn to before me 
this 17th day of November, A. D. 1927. 
Bruce L. Casteel, 

Notary Public, D. C. 

(Seal) 


Motion for Alimony Pendente Lite, Custody of Child, Etc. 

90 (Filed Nov. 23, 1927.) 

In the 


SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


Holding an Equity Court 
Equity No. 47,691. 


Catherine B. Kibler, 918 M St., N. W., ] 

Plaintiff , 
v. 

Kirk G. Kibler, 

Defendant, * 

and 

Hester Carr, 

Co-respondent. 


Comes now the plaintiff, Catherine B. Kibler, by her at¬ 
torneys, Raymond Neudecker and William C. Ashford, and 
moves the Court to award the custody of the minor daughter 
of the parties hereto to the plaintiff, and to require the 
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defendant to pay alimony pendente life to plaintiff, counsel 
fees and costs. 1 

i 

I 

RAYMOND NEUDECKER, j 
WM. C. ASHFORD, 

7 i 

Attorneys for Plaintiff . 


Order Dismissing Bill. 

(Filed Dec. 8, 1927.) 

In the 

SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

Holding an Equity Court 

Equity No. 47,691. 


Catherine B. Kibler, 


Kirk G. Kibler et al, 


Plaintiff, 


Defendants. 



On motion of the plaintiff, Catherine B. Kibler, by he^ 
attorney, Raymond Neudecker, Esquire, it is by the Court' 
this 8th day of December, A. D. 1927, 


i 
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Ordered that the bill of complaint filed herein by the 
above-named plaintiff, be, and the same is, hereby dis¬ 
missed and discontinued. 


By the Court, 

A. A. HOEHLING, 

Justice. 


92 Order Dismissing Complaint for Limited Divorce. 

(Filed June 11, 1940.) 

This cause coming on to be heard, at a re-trial previously 
granted on defendant’s motion, on plaintiff’s complaint for 
a limited divorce, alimony and counsel fees, and the answer 
and amended answer thereto, which amended answer sets 
up as a bar to the relief sought the nullity of the marriage 
of the parties hereto by reason of plaintiff’s previous mar¬ 
riage not having been terminated by death or a decree of 
divorce and the said nullity is undenied, and after a full 
hearing on the evidence adduced in open Court it appearing 
to the Court that (a) plaintiff is a resident of the District 
of Columbia and defendant is a resident of the State of 
Florida and they participated in a ceremony of marriage 
with each other at Baltimore, Maryland, on the 1st day of 
September, 1928 and lived together thereafter in the Dis¬ 
trict of Columbia until November, 1938, and (b) that at the 
time of the alleged marriage plaintiff had been previously 
married and such previous marriage has not been termin¬ 
ated by death or a decree of divorce, and that the alleged 
marriage of the parties hereto is null and void ab initio in 
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accordance with the statute in such case made and provided, 
it is therefore this 11th day of June, 1940, hereby, 

Ordered that the relief prayed for be denied, and; the 
plaintiff’s suit be, and the same is hereby, dismissed, 
and that the costs hereof be assessed against the defend¬ 
ant, and that he pay to the plaintiff the sum of five hundred 
dollars for a fee to her counsel of record. 

By the Court, I 

I 

JENNINGS BAILEY, | 

Justice. 
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106 Order for Alimony Pendente Lite, Counsel Fees i 
and Suit Money to Prosecute Appeal. 

(Filed August 9,1940.) 

UPON consideration of plaintiff’s motion for alimjonv 
and suit money to prosecute appeal, and argument of coun¬ 
sel thereon, it is by the Court this 9th day of August, llj)40, 
hereby, 

ORDERED, that defendant pay the plaintiff pending her 
appeal alimony in the amount of One Hundred Fifty dollars 
($150.00) per month effective August 1st, 1940, and $uit 
money and counsel fees in the amount of Two Hundred 
dollars ($200.00). ! 

JAS. W. MORRIS, | 
Justice. 
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